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Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Part |I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 42.—Low-Income Housing Rev. Rul. 97-16 lish in the Internal Revenue Bulletin a
Credit table of “bond factor” amounts for

In Rev. Rul. 90-60, 1990-2 C.B. 3, it o ina durina each cal
Low-income housing credit; satis- the Internal Revenue Service provided]IISpOSI 'ons occurming during each cak-
gndar month.

factory bond; “bond factor” amount guidance to taxpayers concerning th X ) ) _
for the period January through general methodology used by the Trea- This revenue ruling provides in Table
March 1997. This ruling announces the sury Department in computing the bondl the bond factor amounts for calculat-
monthly bond factor amounts to be usedactor amounts used in calculating théng the amount of bond considered
by taxpayers who dispose of qualifiedamount of bond considered satisfactorgatisfactory under § 42(j)(6) for disposi-
low-income buildings or interests thereinby the Secretary under § 42(j)(6) of thetions of qualified low-income buildings
during the period January throughinternal Revenue Code. It further an-or interests therein during the period
March 1997. nounced that the Secretary would pubdanuary through March 1997.

Table 1
Rev. Rul. 97-16
Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,
the Succeeding Calendar Year

DI\_/Ionth_ of 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1p97
isposition
Jan '97 79.70 82.08 84.67 87.70 9125 95.32 99.53 103.58 107.56 111.85 112.52
Feb '97 79.46  81.83 84.41 87.43 90.96 95.00 99.17 103.18 107.11 111.28 112.52
Mar '97 79.23 8159 84.15 87.16 90.67 94.69 98.83 102.81 106.69 110.79 112.52
For a list of bond factor amounts DRAFTING INFORMATION tency rules under section 338 of the
applicable to dispositions occurring dur- The princioal author of this revenuemtemal Revenue Code of 1986 that are
ing other calendar years, see the follow- P P applicable to certain cases involving

. o ruling is Jack Malgeri of the Office of
ing revenue rulings: Rev. .RUL 90_60’Assistant Chief Counsel (Passthrough
1990-2 C.B. 3, for dispositions oCCuUr-jng gpecial Industries). For further in-
ring during calendar years 1987, 1988¢5:mation regarding this revenue ruling,

and 1989; Rev. Rul. 90-88, 1990-2 C.Beontact Mr. Malgeri at (202) 622-3040

controlled foreign corporations. The fi-
Ral regulations substantially revise and
simplify the stock and asset consistency
rules. The final regulations include the

7, for dispositions occurring during cal-mot a toll-free call). provisions of the consistency rules ap-
endar year 1990: Rev. Rul. 91-67, pllcable to_contr_olled foreign corpora-
1991-2 C.B. 13, for dispositions occur- tions contained in recent proposed and

temporary regulations. The final regula-
tions would affect taxpayers that own
controlled foreign corporations.

ring during calendar year 1991; Rev.Section 338.—Certain Stock
Rul. 92-101, 1992-2 C.B. 9, for dispo-Purchase Treated as Asset
sitions occurring during calendar yearAcquisitions

1992; Rev. Rul 93-83, 1993-2 C.B. 6'26 CFR 1.338-4: Asset and stock consistencﬁFFECTIVE DATE: These regulations

for dispositions occurring during calen- are effective January 20, 1997.
dar year 1993; Rev. Rul. 94-71, 1994-2 5 g710
C.B. 4, for dispositions occurring during FOR FURTHER INFORMATION CON-
calendar year 1994; Rev. Rul. 95-83DEPARTMENT OF THE TREASURY TACT: Kenneth D. Allison at (202)
1995-2 C.B. 8, for dispositions occur-|nternal Revenue Service 622-3860 (not a toll-free number).
ring during calendar year 1995; Rev.26 CFR Part 1

; ; SUPPLEMENTARY
Rul. 96-16, 1996-1 C.B. 3, for disposi INFORMATION-

tions occurring during the period Janu-Revisions of the Section 338
ary through March 1996; Rev. Rul.Consistency Rules With Respect to Background
96-33, 1996-27 I.R.B. 4, for disposi-Target Affiliates That Are Controlled

tions occurring during the period April Foreign Corporations This document contains final Income
through June 1996; Rev. Rul. 96-45, . Tax Regulations (26 CFR part 1) under
1996-39 L.R.B. 5, for dispositions oc-AGENCY: Internal Revenue Servicesection 338 of the Internal Revenue
curring during the period July through(IRS), Treasury. Code.

September 1996; and Rev. Rul. 96-59% cT|ON: Final regulations. On January 20, 1994, temporary regu-
1996-50 I.R.B. 4, for dispositions oc- lations (T.D. 8516) were published in
curring during the period OctoberSUMMARY: This document contains the Federal Register (59 FR 2956)
through December 1996. final regulations relating to the consis-under section 338 of the Internal Rev-
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enue Code. See 1994-1 C.B. 119. A&onsidered attributable to earnings andulemaking preceding these regulations
notice of proposed rulemaking (INTL- profits resulting from the disposition of was submitted to the Small Business
0177-90) cross-referencing the tempothe asset. Administration for comment on its im-

rary regulations was published in the Section 1.338-4(h)(4)(ii) is clarified pact on small businesses.

Federal Registerfor the same day (59 to state that the basis of the stock of a_ )

FR 3045). See 1994-1 C.B. 818. The&ontrolled foreign corporation may notDrafting Information

temporary regulations provided rules td¢ reduced below zero under the car- The principal author of these regula-
replace the asset and stock consistendyover basis rules of § 1.338—4. tions is Kenneth D. Allison of the Office

rules of 8§ 1.338-4T and 1.338-5T. Section 1.338-4(h)(2)(iv)(A) and of Associate Chief Counsel (Interna-
The temporary regulations included con8 1.338-4(h)(4)(ii)(A) are added to al-tional), IRS. However, other personnel
sistency rules applicable to certain case§W the purchasing group in certainfrom the IRS and Treasury Department

involving controlled foreign corporations instances to increase the basis of thgarticipated in their development.
(CFCs). CFC T stock by the amount of either the ©x e

. . basis increase denied under § 1.338-
No written comments responding to o - : _Adoption of Amendments to the Regula-
the notice were received. No puinc4(h)(2)(") or the basis reduction re P g

hearing was requested or held. Th uired u_nder 8 1'338_4(h)(4).(")' Thetions
proposed regulations under section 33 lle apphe? when the purgh%s:cng groub “Accordingly, 26 CFR part 1 is
are adopted as revised by this Treasuriz'sﬁosfas ° b".’m asse:] acquirec from CIFQmended as follows: PART 1—IN-
decision, and the corresponding tempo; that is SlIJ Jegt to the conS|stebn|cy rUIETOME TAXES
rary regu'ations are removed. to an unre a.!:e party _In a taxable trans- Paragraph 1. The authority citation for
action and includes in U.S. gross '“'Part 1 is amended by removing the entry
come the greater of (i) the income Ot gection 1.338-4T(h) to read as fol-
gain equal to the basis amount denied tQ, s
The preamble to the temporary andhe asset under either § 1.338-4(h)(2)()) aAuthority: 26 U.S.C. 788 * * *
proposed regulations (1994-1 C.B. 1199r § 1.338-4(g) and § 1.338-4(h)(4)(i). par. 2. In § 1.338-0, the outline of
contains a discussion of the provisionsfespectively, or (ii) the gain recognizedigpics is amended by revising the entry
Changes to the temporary and propose@ the asset. for § 1.338-4(h) and removing the entry
regulations are noted below. Similarly, § 1.338-4(h)(2)(iv)(B) and for § 1.338-4T to read as follows:
Section 1.338-4T(h)(3) of the tempo-8 1.338-4(h)(4)(iii)(B) are added to al- _ _
rary regulations is clarified by s;tatmglow.the purchasing group to increase th@ 1.338-0 Outline of topics.
that the basis of the stock of a conlasis of an asset acquired from CFC T o« x %

trolled foreign corporate target affiliatethat is subject to the consistency rules _
is not increased by section 1248 earnPy the basis amount denied to the assé 1.338—4 Asset and stock consistency.

Explanation of Provisions

ings attributable to the disposition of anunder either § 1.338—4(h)(2)(i) or L B -
asset in which a carryover basis is take§ 1-338-4(g) and § 1.338-4(h)(4)()). (h) Consistency for target affiliates
under this section. The rule applies when the purchasinghat are controlled foreign corporations.

Section 1.338-4T(h)(4) of the tempo-9rOUP disposes of the stock of CFC Tto (1) In general. .
rary regulations addresses a situation iff" unrtzla_tedl péarty. In aStaxabIe ransac- (2) Income or gain resulting from
wheh the ncome or gan rom the o A1 Ilides i U, gfoss nconassctdisposiions
disposition of a controlled foreign cor- basig  rense denieg undgr § 1335 (i Benf_era fru e. led forei
poration target affiliate (CFC T affiliate) (M@)(i) or the basis reduction e (i) Basis of controlled foreign corpo-
asset is not subject to the consistency". ” ration stock.
rules of paragraph (h)(2). The regulatio _U|red und__er 8 1'338_4(h)(4).(”)’ respec- (!”) Operatlng'rule. ,
states that if a CFC T affiliate pays alvel: Or (i) the gain recognized in the ~ (iv) Increase in asset or stock basis.
didend T & get 1) or a domestc 19X e e e
affiliate wholly or partially out of the : S '
earnings gen)e/ratedpby thg disposition o%peC'al Analyses 8') (é:eer:tea:gll ?J‘T’g'bunons'
that asset, and the dividend increases the |t has been determined that this final ; : .
basis of the T stock under § 1.1502-32sequlation is not a significant regulatory (i) Basis of controlled foreign corpo-
then the basis of the stock of the CFC Taction as defined in EO 12866, Thereation stock. .
affiliate is reduced by the amount of thefore, a regulatory assessment is not (i) Increase in asset or stock basis.
dividend that was paid from the earn~equired. It also has been determined (3) Examples.
ings and profits resulting from the assethat section 553(b) of the Administrative ek
disposition. This rule applies to anyprocedure Act (5 U.S.C. chapter 5) does Par. 3. Section 1.338—4 is amended as
actual dividend, amount treated as @ot apply to these regulations, and befollows:
dividend under section 1248 (or thatcause the notice of proposed rulemaking 1. Paragraph (a)(5) is amended by
would have been so treated but folreceding the regulations was issuedemoving the language “Section 1.338—
section 1291) or amount included inprior to March 29, 1996 the Regulatory4T(h)” and adding “Paragraph (h) of
income under section 951(a)(1)(B).  Flexibility Act (5 U.S.C. chapter 6) does this section” in its place.

The final regulations retain this rule.not apply. Therefore, a regulatory flex- 2. Paragraph (c)(4) is amended by
The final regulations also add a specialbility analysis is not required. Pursuantremoving the language “8§ 1.338-
ordering rule, in § 1.338-4(h)(4)(ii), to section 7805(f) of the Internal Rev-4T(h)(2)” and adding “paragraph (h)(2)
clarifying that any such dividend is firstenue Code, the notice of proposedf this section” in its place.
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3. Paragraph (d)(2)(iii) is amended bydisposition of the asset to the extent offhe preceding sentence shall apply only
removing the language “8 1.338-the shareholder’s pro rata share of sucto the extent that the asset is owned
4T(h)(3)” and adding “paragraph (h)(3) income or gain; and (within the meaning of section 958(a))
of this section” in its place. (B) Any income or gain under sec-by a member of the purchasing corpora-

4. Paragraph (g)(2) is amended byion 1293 is first attributed to the in- tion's affiliated group.
removing the language “§ 1.338—come or gain from the disposition of the (3) Stock issued by target affiliate
4T(h)(4)” and adding “paragraph (h)(4) asset to the extent of the shareholder'that is a controlled foreign corporation.
of this section” in its place. pro rata share_of the income or gain.‘l’he excep_tion to the carryover basis

5. Paragraph (h) is revised. (A§IVI)1‘ Itr;]crease in assEt or stolck ba&g rulesh 0(1:j )t(gl)s(__j.;,ec;|(t3rr]1_ prowtded dln parat—

: : ; e carryover basis rules undergrap iii) of this section does no

an(]iénlgg(;agbraph (J)_(3)9|)(A)(2) 1S aragraph (h)(2)(i) of this section applyapply to stock issued by a target affiliate
y removing the languag 0 an asset, and the hasi ghat i lled forei i

“§ 1.338-4T(h)” and adding “para- . . , purchasing corpordhat is a controlled foreign corporation.

graph (h) of this section” in its place. tion dllsposes of the asset to an unrelateélfter. apply|_ng the carryover basis rylgs

The revision reads as follows: party in a taxable transaction and recogef this section to the stock, the basis in

: nizes and includes in its U.S. grosghe stock is increased by the amount
income or the U.S. gross income of itdreated as a dividend under section 1248
{hareholders the greater of the incomen the disposition of the stock (or that
. or gain from the disposition of the assetvould have been so treated but for
by the selling controlled foreign corpo-section 1291), except to the extent the
ration that was reflected in the basis obasis increase is attributable to the dis-
the target stock under paragraph (c) oposition of an asset in which a carryover
this section, or the gain recognized orbasis is taken under this section.
the asset by the purchasing corporation (4) Certain distributions—(i) General
on the disposition of the asset, then theule. In the case of a target affiliate that
: : urchasing corporation or the target or @ a controlled foreign corporation, para-
I;r?r']?g Sceocrtri)gr:at;?r?es ' dZﬁﬁiti%?]rs g;ﬁghn(()_ arget affiliate, as appropriate, shall in-graph (g) of this section applies with
menclature of '§ 1.338-1(b) and (c) an rease the basis .of the selling cgntrolledespect to the target a_ffl.llate by treating
paragraph (e) of fhis section apply fororeign - corporation stqck squect toany_reference to a d.|V|dend to which
purposes of this section paragraph (h)(2)(ii) of this section, as ofsection 243(a)(3) applies as a reference
o : the date of the disposition of the asseto any amount taken into account under

(2) Income or gain resulting from " o irchasing corporation, by the§ 1.1502-32 in determining the basis of
asset dispositions(i) General rule.In- 54,0 'of the basis increase that wagrget stock that is—
come or gain of a target affiliate that iSyenieq under paragraph (h)(2)(i) of this (A) A dividend:

a Contm”e.d. foreign corporation from section. The preceding sentence shall (B) An amount treated as a dividend

the disposition of an asset is not rey o, ony 1o the extent that the con-under section 1248 (or that would have

flected in the basis .Of target stock unde[rolled foreign corporation stock isbeen so treated but for section 1291); or

Pn?:?r%fpohr (ggir?frtehslzltze?r?ognuirglgissi;?l%wned (within the meaning of section (C) An amount included in income
; 958(a)) by a member of the purchasinginder section 951(a)(1)(B).

under _section 951(a)(1)(A), 951(a)(1)-orporation's affiliated group. (i) Basis of controlled foreign corpo-

(C)j_ 1291.or 1293. ) (B) If the carryover basis rules underration stock.If the carryover basis rules

(i) Basis of controlled foreign corpo- paragraph (h)(2)(i) of this section applyof this section apply to an asset, the
ration stock.If, by reason of paragraph iy an asset, and the purchasing corpordasis in the stock of the controlled
(h)(2)()) of this section, the carryoverijon or the target or a target affiliate, asforeign corporation (or any property by
basis rules of this section apply to arpppropriate, disposes of the stock of theeason of which the stock is considered
asset, no increase in basis in the stockg|ling controlled foreign corporation toowned under section 958(a)(2)) is re-
of a controlled foreign corporation undergn ynrelated party in a taxable transacduced (but not below zero) by the sum
section 961(a) or 1293(d)(1), or undekjon and recognizes and includes in itof any amounts that are treated, solely
regulations issued pursuant to sectioy s gross income or the U.S. grossy reason of the disposition of the asset,
1297(b)(5), is allowed to target or ajncome of its shareholders the greater oiis a dividend, amount treated as a
target affiliate to the extent the increasgne gain equal to the basis increase thatividend under section 1248 (or that
is attributable to income or gain de-was denied under paragraph (h)(2)(ii) ofvould have been so treated but for
scribed in paragraph (h)(2)()) of thisthis section, or the gain recognized irsection 1291), or amount included in
section. A similar rule applies to thethe stock by the purchasing corporatioincome under section 951(a)(1)(B). For
basis of any property by reason ofyr py the target or a target affiliate, asthis purpose, any dividend, amount
which the stock of the controlled foreigngppropriate, on the disposition of thetreated as a dividend under section 1248
corporation is considered owned undegiock, then the purchasing corporatiorfor that would have been so treated but

8 1.338-4 Asset and stock consistenc

(h) Consistency for target affiliates
that are controlled foreign corpora-
tions—(1) In general. This paragraph
(h) applies only if target is a domestic
corporation. For additional rules that
may apply with respect to controlled

section 958(a)(2) or 1297(a). shall increase the basis of the asset, dsr section 1291), or amount included in
(i) Operating rule.For purposes of of the date of the disposition of theincome under section 951(a)(1)(B) is
this paragraph (h)(2)— stock of the selling controlled foreign considered attributable first to earnings

(A) If there is an income inclusion corporation by the purchasing corporaand profits resulting from the disposition
under section 951 (a)(1)(A) or (C), thetion or by the target or a target affiliate,of the asset.
shareholder’s income inclusion is firstas appropriate, by the amount of the (iii) Increase in asset or stock ba-
attributed to the income or gain of thebasis increase that was denied pursuasis—(A) If the carryover basis rules
controlled foreign corporation from theto paragraph (h)(2)(i) of this section.under paragraphs (g) and (h)(4)(i) of
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this section apply to an asset, and thanakes %ggalifieq stock plérchfase_rof T from S. Naaf (ﬁvidezd I;Jndelr( section 1|?4§j On I(Decerﬂber 3?
; : ; ection election is made for T. of Year 4, P makes a qualified stock purchase o
purchasmg corporation dlquses of thé (b) Under paragraph (b)(1) of this section,T1 from T. No section 338 election is made for
asset to an unrelated party in a taxablgaragraph (d) of this section applies to the T2T1. (b) Under paragraph (h)4) of this section,
transaction and recognizes and includesock. Under paragraph (h)(3) of this sectionparagraph (g)(2) of this section applies by refer-
in its U.S. gross income or the U.S.paragraph (d)(2)(iii) of this section does not applyence to the amount treated as a dividend under
. . o the T2 stock. Consequently, paragraph (d)(1) ofection 1248 on the disposition of the T2 stock.
gross income of . its shareholders th_ is section applies to the T2 stock. However, afteBecause the amount treated as a dividend is taken
greater of the gain equal to the basispplying paragraph (d)(1) of this section, P’s basiénto account in determining T's basis in the T1
increase denied in the asset pursuant tothe T2 stock is increased by the amount of T1'sstock under § 1.1502-32, the sale of the T2 stock
; ; gain on the sale of the T2 stock that is treated as and the deemed dividend have the effect of a
paragraphs (g) and (h)(4)(l) of this Sec%cglidend under section 1248. Because P has @mansaction described in paragraph (g)(1) of this
tion, or the gain _recognlzed (_)n the ass rryover basis in the T2 stock, the T2 stock is nosection. Consequently, paragraph (d)(1) of this
by the purchasing corporation on theonsidered purchased within the meaning of secsection applies to the asset sold by T2 to P and P’s
disposition of the asset, then the purtion 338(h)(3) and no section 338 election may bevasis in the asset is $400,000 as of December 1 of
chasing corporation or the target or dn?xz:r?pralgzzl Stock of target affiliate CFC; inclu Ye(ir) 4L.Jnder paragraph (h)(3) of this section, para
- : . . ; - g is section, para-
target affiliate, as approprlate, shall in- ion under subpart F(a) The S group files a graph (d)(1) of this section applies to the T2 stock
crease the baS|S_0f the selling C‘?ntm“eéonsolidated return; however, T2 is a controlledand P's basis in the T2 stock is $600,000 as of
foreign corporation stock subject toforeign corporation. On December 1 of Year 1, T2December 15 of Year 4. Under paragraphs (h)(3)
paragraph (h)(4)(ii) of this section, as ofsells an asset to P and recognizes subpart &nd (4)(ii) of this section, however, P's basis in
the date of the disposition of the assefcome that results_ in an inclusion in T1's grossthe T2 stock is increased by $300,000 (the amount
by th hasi ti by th income under section 951(_a)(1)(A). On January 2f T1l's gain treated as a dividend under section
y thé purchasing corporation, DY & year 2, P makes a qualified stock purchase of T.248 ($800,000), other than the amount treated as
amount of the basis reduction undefom S. No section 338 election is made for T.a dividend solely as a result of the sale of the

paragraph (h)(4)(ii) of this section. The (b) Because gain from the disposition of theasset by T2 to P ($500,000)) to $900,000.
preceding sentence shall apply only t@sset results in an inclusion under section

i 2951(a)(1)(A), the gain is reflected in the basis of * * * * *
the extent that the controlled forelgnthe T stock as of T's acquisition date. See

corporation stock is owned (within theparagraph (h)2)(i) of this section. Consequenty§ 1.338—4T [Removed]

meaning of section 958(a)) by a membeiinder paragraph (b)(1) of this section, paragraph . .

of the purchasing corporation’s affiliated(d)(1) of this section applies to the asset. In Par. 4. Section 1.338-4T is removed.
group. addition, under paragraph (h)(2)(ii) of this section, Par. 5. In § 1.338(i)-1, paragraphs (a)

T1's basis in the T2 stock is not increased undeé ; .
; nd (b) are revised to read as follows:
(B) If the carryover basis rules undersection 961(a) by the amount of the inclusion that (0)

paragraphs (g) and (h)(4)(i) of this secis attributable to the sale of the asset. : .
tion apply to an asset, and the purchas- (c) If, in addition to making a qualified stock § 1.338(i)-1 Effective dates.

i i urchase of T, P acquires the T2 stock from T1 on .
ing corporation or the target or a targeganuary 1 of Year g the results are the same for (a) In general. Sections 1.338-1

affiliate, as appropriate, disposes of th@,e asset sold by T2. In addition, under paragraphrough 1.338-5 (except § 1.338—4(h)),
stock of the selling controlled foreign (h)(2)ii of this section, T1's basis in the T2 stock 1.338(b)—1, and 1.338(h)(10)-1 gener-
corporation to an unrelated party in as not increased by the amount of the inclusiona"y are applicable for targets with ac-

taxable transaction and recognizes anigat is attributable to the gain on the sale of th-eguisition dates on or after January 20,
includes in its U.S. gross income or the?>set: Further, under paragraph (h)(3) of thi ' h) i licabl
e Section, paragraph (d)(1) of this section applies t6t994. Section 1.338-4(h) is applicable

U.S. gross income of its Shar9h0|der%ﬂe T2 stock. However, after applying paragraptfor targets with acquisition dates on or
the greater of the amount of the basigd)(1) of this section, P's basis in the T2 stock isafter January 20, 1997. Section 1.338—

reduction under paragraph (h)(4)(ii) ofif}ctfﬁasﬁzd ?y tI?(teha{UOUtnt ?f dTl’S 96:;’,‘ ol tge S(";"‘21T(h) (as contained in 26 CFR part 1 as
i i i i H e StoCi at Is treated as a dividend unaer . . . .
this section, or the gain recognized Incs)ection 1248. Finally, because P has a carryovd€Vised April 1, 1996) is generally appli-

the stock by the purchasing corporation,qis in the T2 stock, the T2 stock is notcable for targets with acquisition dates
or by the target or a target affiliate, asconsidered purchased within the meaning of semn or after January 20, 1994, and before
appropriate, on the disposition of thetion 338(h)(3) and no section 338 election may bqjanuary 20, 1997.

stock, then the purchasing corporationade for T2.

shall increase the basis of the asset, Q%(r?]) T'flpr?tﬂléfsthzr?“;"qe?r;fcsk %Jr:gh?iz %faiTnz (b) Elective retroactive applicationa
of the date of the disposition of theqn the sale of T2 is treated as 4 dividend undefd/98L With an acquisition date on or

stock of the selling controlled foreign section 1248, under paragraph (h)(1) of this secafter January 14, 1992 and before Janu-
corporation by the purchasing corporation, paragraphs (h)(2) and (3) of this section deary 20, 1994 may apply 8§ 1.338-1
tion or by the target or a target af“filiate,gOt aptp'y beca“f.e thgre IS no t}ar%ﬁt that is ghrough 1.338-5, 1.338-4T(h) (as con-
a2 appropit, by the amaunt of IngCTSe oo, orieent e cnoutined n 26 CER pant 1 as rewsed Apr
basis increase that was denied pursuagdid by T2 or the T2 stock. , 1996), 1.338(b)-1, and 1.338(h)-
to paragraphs (g) and (h)(4)(i) of this Example 3. Gain reflected by reason of sectio10)-1 by mC_lUdmg.a statement with its
section. The preceding sentence shal48 dividend; gain from non-subpart F ass@) return (including a timely filed amended
apply only to the extent that the asset i%he S group files a consolidated return; howeverretum) for the period that includes the

s . - 2 is a controlled foreign corporation. In Years 1 it [T
owned (within the meaning of sectionyough 4. T2 does not pay any dividends to 11Acquisition date to the effect that it is

958(a)) by a member of the purchasingind no amount is included in T1's income unde@PPlYing all of these sections pursuant
corporation’s affiliated group. section 951(a)(1)(B). On December 1 of Year 410 this paragraph (b). A target with an
(5) ExamplesThis paragraph (h) may T2 sells an asset with a basis of $400,000 to P foacquisition date on or after January 14,

- . .$900,000. T2's gain of $500,000 is not subpart F1992. and before January 20. 1997. ma
be illustrated by the following examples:income. On December 15 of Year 4, T1 sells T2, ! y <Y, ! Y

Example 1. Stock of target affiliate that is ain which it has a basis of $600,000, to P forc00S€ to apply § 1.338-4(h) for the
CFC. (a) The S group files a consolidated return;$1,600,000. Under section 1248, $800,000 of T1P€riod that includes the acquisition d.ate
however, T2 is a controlled foreign corporation.gain of $1,000,000 is treated as a dividendpursuant to paragraph (b) of this section.
On December 1 of Year 1, T1 sells the T2 stock tdHowever, in the absence of the sale of the asset by
P and recognizes gain. On January 2 of Year 2, P2 to P, only $300,000 would have been treated as * * * * *
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Part Ill. Administrative, Procedural, and Miscellaneous

Tax on Certain Imported 2 GeHg (benzenp + 4 GiHs (propyleng + 4 CL,  except for farmers and wage-earners,
Substances; Notice of Eg?('}‘/’gg%* 6 NaOH (sg’g'ﬁr; ggr?j"%eéa 002)2 any person subject to income tax, or any
Determination (DGEBA) + CHCOCH, (acetonp + 2 HCi person required to file a return of infor-

. (hydrogen chloridp+ 6 NaCl (sodium chloride) + mation with respect to income, must
Notice 97-22 5 H,O (water)

- 1 ) keep such books and records, including

This notice announces a determina. 2'9!Ycidyl ether of bisphenol-A has i, entories, as are sufficient to establish
tion, under Notice 89-61, 19891 c.p.leen determined to be a taxable subpe amount of gross income, deductions,
717, that the list of taxable substances iglance because a review of 'Sredits, or other matters required to be

: L : stoichiometric material consumption for- ;
§ 4672(a)(3) will be modified to include shown by that person in any return of
diglycidyl ether of bisphenol-A. This mula shows that, based on the predomi

: h tax or information.

AR - - nant method of production, taxable>U¢ ] )
modification is effective April 1, 1992. .00\ COnstitute 92.95 percent by -03 Section 1.6001-1(e) provides that
weight of the materials used in itsthe books or records required by § 6001
production. must be kept available at all times for

Under § 4672(a), an importer or ex- The principal author of this notice isinspection by authorized internal rev-
porter of any substance may request th&uth Hoffman, Office of Assistant Chief enue officers or employees, and must be
the Secretary determine whether thaCounsel (Passthroughs and Special Irretained so long as the contents thereof
substance should be listed as a taxabWustries). For further information regard-may become material in the administra-
substance. The Secretary shall add theg this notice contact Ruth Hoffman ontion of any internal revenue law.
substance to the list of taxable sub{202) 622-3130 (not a toll-free number).
stances in § 4672(a)(3) if the Secretary SECTION 3. SCOPE
determines that taxable chemicals coreé CFR 601.105 Examination of returns and
stitute more than 50 percent of theclaims for refund, credits or abatement; determi- .01 This revenue procedure applies to

Background

weight, or more than 50 percent of thaa"“/_i‘lt'onpOf correat tax %%%'it,y-l 0011 taxpayers who maintain books and
value, of the materials used to producé S0 Fart 1, section + 1.6001-1) records using an “electronic storage
the substance. This determination is t®ey. Proc. 97-22 system.” An electronic storage system is
be made on the basis of the predominant a system to prepare, record, transfer,
method of production. Notice 89-61 setSECTION 1. PURPOSE index, store, preserve, retrieve, and re-

forth the rules relating to the determina- . . i :
fion process. g This revenue procedure prowdesmOduce books and records by either:

guidance to taxpayers that maintain (1) electronically imaging hardcopy
Determination books and records by using an elecdocuments to an electronic storage me-
tronic storage system that either imagesgia; or
On February 24, 1997, the Secretaryheir hardcopy (paper) books and (2) transferring computerized
determined that diglycidyl ether of records, or transfers their computerizethooks and records to an electronic stor-
bisphenol-A should be added to the lishooks and records, to an electroni(‘age media using a technique such as
of taxable substances in § 4672(a)(3)storage media, such as an optical diskCcOLD" (computer output to laser
effective April 1, 1992. Records maintained in an electronigiisk), which allows books and records
The rate of tax prescribed forstorage system that complies with thg, be’ viewed or reproduced without the
diglycidyl ether of bisphenol-A, under requirements of this revenue procedur€qa of the original program
§ 4671(b)(3), is $7.08 per ton. This iswill constitute records within the mean- . .
based upon a conversion factor for bening of § 6001 of the Internal Revenue -02 The requirements of this revente

zene of 0.459, a conversion factor forCode. procedure pertain to all matters under
propylene of 0.494, a conversion factor the jurisdiction of the Commissioner of
for chlorine of 0.833, and a conversionSECTION 2. BACKGROUND Internal Revenue including, but not lim-
factor for sodium hydroxide of 0.705. ited to, income, excise, employment,

.01 Section 6001 provides that every,nq estate and gift taxes, as well as

erson liable for any tax imposed by thee ;
; mployee plans and exempt organiza-
pany, a manufacturer and exporter opgqe o for the coilection thereof, must[ionpS yee p pt org

this substance. No material comment&eep such records. render such state:
were received on this petition. The foI-mentS make such ,returns and compl .03 A taxpayer’s use of a third party

lowing information is the basis for the, i <ich rules and regulations as th Such as a service byreau or time-
determination. Secretary may from time to time pre-sharing service) to provide the taxpayer
HTS number: 3907.3 scribe. Whenever necessary, the Secr&ith an electronic storage system for its
CAS number: 025085-99-8 tary may require any person, by noticdbooks and records does not relieve the
Diglycidyl ether of bisphenol-A served upon that person or by regulataxpayer of the responsibilities described
(DGEBA) is derived from the taxable tions, to make such returns, render sucli this revenue procedure.
chemicals benzene, propylene, chlorinestatements, or keep such records, as the.04 Except as otherwise provided in
and sodium hydroxide and producedSecretary deems sufficient to showthis revenue procedure, all requirements
predominantly from epichlorohydrin andwhether or not that person is liable forof § 6001 that apply to hardcopy books

The petitioner is Dow Chemical Com-

bisphenol-A via a two-step reaction.tax. and records apply as well to books and
The stoichiometric material consump- .02 Section 1.6001-1(a) of the In-records that are stored electronically
tion formula for this substance is: come Tax Regulations provides thatpursuant to this revenue procedure.
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SECTION 4. ELECTRONIC manner that provides an audit trail be- .02 Requirements of an Indexing Sys-
STORAGE SYSTEM tween the general ledger and the sourdem.
REQUIREMENTS document(s). (1) For purposes of this revenue

01 General Requirements. (5) For each electronic storage sysProcedure, an ‘“indexing system” is a
must ensure an accurate and comple?end make available to the Service upoﬁ”d retrieval for viewing or reproducing

P Yequest, complete descriptions of: of relevant books and records main-
transfer of the hardcopy or compu_terlzecf a th P lectroni pt temtained in an electronic storage system.
books and records to an electronic stor- (@) the electronic storage systemp example, an indexing system might

age media. The electronic storage Syénclgd|ng all procedures relating 10 its . i o assigning each electronically
tem must also index, store, preserve/S€, an . . stored document a unique identification
retrieve, and reproduce the electronically (b) the indexing system (see secq mper and maintaining a separate data-
stored books and records. tion 4.02 of this revenue procedure)pase that contains descriptions of all
(2) An electronic storage system (6) At the time of an examination, e|ectr0nica||y stored books and records
must include: or for the tests described in section 5 oflong with their identification numbers.
(a) reasonable controls to ensurdhis revenue procedure, the taxpayem addition, any system used to main-
the integrity, accuracy, and reliability of must: tain, organize, or coordinate multiple
the electronic storage system; (a) retrieve and reproduce (in-electronic storage systems is treated as
(b) reasonable controls to pre-cluding hardcopies if requested) elecan indexing system under this revenue
vent and detect the unauthorized cretronically stored books and records; angbrocedure. The requirement to maintain
ation of, addition to, alteration of, dele- (b) provide the Service with the an indexing system will be satisfied if
tion of, or deterioration of electronically resources (e.g., appropriate hardwarée indexing system is functionally com-
stored books and records; and software, personnel, documentatiorparable to a reasonable hardcopy filing
(c) an inspection and quality as-€tc.) necessary to locate, retrieve, rea@ystem. The requirement to maintain an
surance program evidenced by regulaand reproduce (including hardcopiesjndexing system QOeS not require that a
evaluations of the electronic storage sysany electronically stored books andSeparate electronically stored books and
tem including periodic checks of elec-records. re_cords_descrlptlon database be main-
tronically stored books and records; (7) An electronic storage systemt@ineéd if comparable results can be
(d) a retrieval system that in- must not be subject, in whole or in part@chieved without a separate description
cludes an indexing system (within theto any agreement (such as a contract dfatabase.
meaning of section 4.02 of this revenudicense) that would limit or restrict the (2) Reasonable controls must be
procedure); and Service's access to and use of théindertaken to protect the indexing sys-
(e) the ability to reproduce leg- electronic storage system on the taxpaym against the unauthorized creation of,
ible and readable hardcopies (within theer’s premises (or any other place wher&ddition to, alteration of, deletion of, or
meaning of section 4.01(3) of this rev-the electronic storage system is maindeterioration of any entries.
enue procedure) of electronically storedained), including personnel, hardware, .03 Recommended PracticesThe
books and records. software, files, indexes, and softwardmplementation of records management
(3) All books and records repro-docume”tation' practices is a business decision that is

duced by the electronic storage system (8) The taxpayer must retain elec-SOlely within the discretion of the tax-
must exhibit a high degree of legibility tronically stored books and records s@ayer. Records management practices
and readability when displayed on dong as their contents may become malay include the labeling of electroni-
video display terminal and when repro-terial in the administration of the Inter- cally stored books and records, provid-
duced in hardcopy. The term “legibil- nal Revenue laws under § 1.6001-1(ej'd & Secure storage environment, creat-
ity” means the observer must be able to  (9) The taxpayer may use morend Pack-up copies, selecting an off-site
identify all letters and numerals posi-than one electronic storage system. | torsge Iocauon(,j re:ﬁlntlng hg:ltjcqglles of
tively and quickly to the exclusion of all that event, each electronic storage sy hoo S or retc):or s tha Iare egi Ie olr
other letters or numerals. The termem must meet the requirements of thi at cannot be accurately or completely
“readability” means that the observerrevenue procedure. Electronically storef@nsférred to an electronic storage sys-
must be able to recognize a group obooks and records that are contained i m, _and testing to confirm records
letters or numerals as words or completan electronic storage system with re!ntegrlty.
numbers. The taxpayer must ensure thapect to which the taxpayer ceases t
the reproduction process maintains thenaintain the hardware and the softwar%gg%ﬁg 5. DISTRICT DIRECTOR
legibility and readability of the elec- necessary to satisfy the conditions o
tronically stored document. this revenue procedure will be deemed (01 The District Director may peri-
(4) The information maintained in destroyed by the taxpayer, unless thedically initiate tests of a taxpayer’s
an electronic storage system must preelectronically stored books and recordglectronic storage system. These tests
vide support for the taxpayer's bookstemain available to the Service in conmay include an evaluation (by actual
and records (including books andformity with this revenue procedure.yse) of a taxpayer's equipment and
records in an automated data processing (10) Taxpayers may use reasonablsoftware, as well as the procedures used
system). For example, the informationdata compression or formatting techby a taxpayer to prepare, record, trans-
maintained in an electronic storage sysnologies as part of their electronic storfer, index, store, preserve, retrieve, and
tem and the taxpayer’'s books andhge system so long as the requirementeproduce electronically stored docu-
records must be cross-referenced in af this revenue procedure are satisfiednents. In some instances, the District
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Director may choose to review the inter- (1) has completed its own testing Attention: CP:EX

nal controls, security proce_dures, andf the electronic storage system that Internal Revenue Service
documentation assomated with the taxestablishes that hardcopy or computer- 1111 Constitution Ave., NW
payer’s electronic storage system. ized books and records are being repro- Washington, DC 20224

.02 The tests described in sectiofjuced in compliance with all the provi-
5.01 of this revenue procedure are noijons of this revenue
an “examination,” “investigation,” or
“inspection” of the books and records
within the meaning of § 7605(b), or a
prior audit for purposes of § 530 of the

Revenue Act of 1978, 1978-3 (Vol.1)
C.B. 119, as amended by § 1122 of th&?/IEC-I—IO'\I 8. IMPACT ON SECTION 11. PAPERWORK

Small Business Job Protection Act o ACHINE-SENSIBLE RECORDS REDUCTION ACT

1996, because these tests are not directly 1, provisions of this revenue proce- The collections of information con-
related to the determination of the taxy, o yogarding electronically storedt@ined in this revenue procedure have
It'ab'lk')tly of _adtaxpayer for a particular ., and records do not relieve taxpay2€en reviewed and approved by the
axable period. il fo Office of Management and Budget in

03 The District Director must inform € ©f the responsibity of retaining any_ o, b Fi 0C Do ne o Rectue-
the taxpayer of the results of any test®"© d ion Act (44 U.S.C. 3507) under control
under this section. retained under § 6001. Such othenumber 1545-1533.

books and records may include An agency may not conduct or spon
SECTION 6. COMPLIANCE machine-sensible” records required tosor, and a person is not required to

01 At ! lectroni t be retained by Rev. Proc. 91-59 ir]es ond to, a collection of information
: axpayers electronic s Orage(‘fonnection with the taxpayer’s use of arlSsP '

system that meets the requirements q ) ; unless the collection of information dis-
tgis revenue procedure Willqbe treated a utomatic data processing (ADP) Sys'plays a valid control number.
being:gjk in compliance witfh§ the ©M- The collections of information are in
recordkeeping requirements o 600 sections 4 and 5 of this revenue proce-
and the regulations thereunder. JSECﬂON 9. PENALTIES dure. This information is require%l to
.02 A taxpayer’s electronic storageé The pistrict Director may issue a€nsure that records maintained in an
system that fails to meet the requireniice of Inadequate Records pursuanqlectronic storage system will constitute
ments of this revenue procedure may b{ao § 1.6001-1(d) if the taxpayer’s bookg'€cords within the meaning of § 6001.
treated as not being in compliance with . The collections of information are man-

. . nd records are available only as elec
t§h%o(giC;;?jk(teheepIPe%ulﬁ%%léemgrgtjndg ronically stored books and records antﬁllatory for a taxpayer who chooses to

; . lectronically store its books and
See section 9 of this revenue procedurd® faxpayer's electronic storage syste d

s t ¢ th ) s of thi ecords. The likely respondents are indi-
for applicable penalties. However, ever®!!S 10 Meel e requirements of ISy, 515 state or local governments,

though a taxpayer’s electronic storagé®venué procedure. Taxpayers Whos%rms, business or other for-profit insti-

system fails to meet the requirements ofl€ctronic storage system fails to meef sions, federal agencies or employees,

this revenue procedure, the penaltie§® requirements of this revenue procezonprofit institutions, and small busi-

described in section 9 of this revenuglure may also be subject to applicabl§yesses or organizations.

procedure may not apply if the taxpayeipenalties under subtitle F of the Code, the egtimated total annual record-

maintains its original books and recordsincluding the § 6662(a) accuracy-relateci(eepirlg burden is 1,000,400 hours.

or maintains its books and records ircivil penalty and the § 7203 willful 1o estimated annual burden per

micrographic form in conformity with failure criminal penalty. recordkeeper will vary from 20 hours to

Rev. Proc. 81-46, 1981-2 C.B. 621. 22 hours, depending on individual cir-
SECTION 10. INTERNAL REVENUE ¢ mstances, with an estimated average

SECTION 7. DESTRUCTION AND SERVICE OFFICE CONTACT .
DELETION OF ORIGINAL BOOKS of 20 hours. The estimated number of

AND RECORDS .01 Questions regarding this revenudecordkeepers is 50,000.

, : rocedure should be directed to the, BOOkS or records relating to a collec-
This revenue procedure permits th%fﬁce of the Assistant Commissioneriion of information must be retained as

destruction of the original hardcopy o ong as their contents may become ma-
books and records and the deletion ofExamination). The telephone numbe'ierigl in the administrationyof any inter-
the original computerized records (othef0! this office is (202) 622-5480 (not &\ o on e faw, Generally tax returns
than “machine-sensible” records re-toll-free number). ert.ten QUESHioNS y tax return information are confiden-
quired to be retained by Rev. Procshould be addressed to: Assistant Comyy)  5q required by 26 U.S.C. 6103.
91-59, 1991-2 C.B. 841), after themissioner (Examination)
taxpayer:

.02 Questions regarding the applica-
procedure; andion of this revenue procedure to a

(2) has instituted procedures thakpecific factual situation should be di-
ensure its continued compliance with alkected to the appropriate District Direc-
the provisions of this revenue proceduretor.
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Part IV. Items of General Interest

Notice of Proposed Rulemaking SUPPLEMENTARY INFORMATION: ing worthlessness). In other cases, such
and Notice of Public Hearing as computer software, purchased mort-
Background gage servicing rights, service and supply

Amortization of Intangible Property This document contains propose
REG-209709-94 regulations under sections 167(f) an

gfontracts, and certain other contracts or
dights with a fixed duration, other cost

197. These provisions were added to th%go‘géng\n?gh;dzm‘gﬁaem(':r:f’sscrligedst"kl’y
AGENCY: Internal Revenue Servicelnternal Revenue Code of 1986 (thetth h fon bict

Code) by section 13261 of OBRA ’93,0ther cases, such as motion picture
(IRS), Treasury. and apply to intangible property ac.films, television series, books, and

. i ired after A 10. 1993 fterSound recordings, other cost recovery

ACTION: Notice of proposed rulemak- quired aiter August 10, 1 (or a-termethods that were in effect prior to
ing and notice of public hearing. thlyt' 25,t 1991,I IfO%RVEII%sr?[troac;tlve OBRA '03 are more appropriate under

election to apply o intan- , ,
SUMMARY: This document contains gibles has been made pursuant tgi‘gesc'r;ﬁgﬁ;&%esmestﬁggg”O%GJéﬂreI%rig:
proposed regulations relating to the am8 1.197-1T). p

tizati £ certain intandibl " tion for certain of the intangibles ex-
ortization of certain INtangib'eé Property. the proposed regulations providecluded from the application of section

The proposed regulations reflect changegefinitions and rules for amortization of197,
to the law made by the Omnibus Budgelnangiple property subject to sections The proposed regulations provide
Reconciliation Act of 1993 (OBRA "93), 197 and 167(f). On June 24, 1994, theguidance for certain intangible property
and affect taxpayers who acquired intanmpg published Announcement 94-9%ubject to sections 167(f) and 197. The
gible property after August 10, 1993, 0199478 | R.B. 139) in theFederal section 167(f) proposed regulations pro-
made a retroactive election 1o applyzegister (59 FR 32670) inviting com- vide rules for intangible property subject
OBRA '93 to intangibles acquired after ants ynder section 197 relating to theo the allowance for depreciation under
July 25, 1991. This document also Proymortization of goodwill and certain section 167 and specifically excluded
vides notice of a public hearing on theghey intangibles that should be adfrom section 197. These intangible as-
proposed regulations. dressed in proposed regulations. Theets include certain computer software,
DATES: Comments must be received?> has reviewed these comments andghts to receive tangible property or
by April 16, 1997. Requests to appea as addressed certain issues raised in tBervices, rights of fixed duration, pat-
and outline’s of oral comments to becomments in the proposed regulationsents, copyrights, and mortgage servicing
presented at the public hearing Scheaﬂowgver,_becayse these comments wergghts. These proposed regulations re-
uled for May 15, 1997, must be re-received in anticipation of the issuanceserve guidance on the method of depre-
ceived by April 54 1997, of these proposed regulations, and begiating the cost of separately acquired
' ' cause these regulations are subject tdghts to receive tangible property or
ADDRESSES: Send submissions tofurther comment and a public hearingservices where the amount of the prop-
CC:DOM:CORP:R (REG-209709-94),n0 attempt has been made to describerty or services to be received is not
room 5228, Internal Revenue Service@ll Of the principal comments that arespecified. The IRS invites comments on
POB 7604, Ben Franklin Station, Washot reflected in these regulations or theossible methods of depreciation in

ington, DC 20044. Submissions may bdeasons therefor. these cases. _ _

hand delivered between the hours of % | . f . Because section 197 provides a
am. and 5 p.m. to: CC:DOM:CORP:REXPlanation of Provisions method of amortization and, except in
(REG-209709-94), Courier's Desk, In-1 General overview the case of certain covenants not to
ternal Revenue Servicel111 Constitu- compete, governmental licenses, permits

tion Avenue NW, Washington, DC. Al- Sections 167(f) and 197 provide com-and other rights, and contracts for the
ternatively, taxpayers may submitPrehensive rules for the depreciation andse of section 197 intangibles, does not
comments electronically via the Interne@mortization of many intangible assetsalter the rules for determining the basis
by selecting the “Tax Regs” option of Intangible assets subject to section 1938f an asset, section 197 generally does
the IRS Home Page, or by submittingdre broadly defined to include mostnot apply to amounts that would other-
comments directly to the IRS Internetintangible assets acquired in connectiomwise be deductible. For example, section
site at http:\\www.irs.ustreas.gov\prodWwith the acquisition of a trade or busi-197 does not generally apply to the
tax_regs\comments.html. The publicdiess and certain other separately awosts of advertising because, in most
hearing will be held in the Commission-quired intangible assets. The adjustedases, these costs are deductible under
er's Conference Room (Room 3313)basis of an amortizable section 19%ther provisions of the Code. See Rev.
Internal Revenue Building]111 Consti- intangible must be amortized over aRul. 92-80 (1992-2 C.B. 57). In addi-
tution Avenue NW, Washington, DC 15-year period. Certain other intangibletion, section 197 does not apply to costs
20224. assets are excluded from section 197 fahat would not, under general principles
various reasons. In some cases, such a$ Federal income tax law, be included
FOR FURTHER INFORMATION stock and partnership interests, the assit the basis of a section 197 intangible.
CONTACT: Concerning the regulations,is property of a character that is notFor example, if a taxpayer borrows
John Huffman at (202) 622—-3110; con-subject to an allowance for depreciatiormoney to purchase the assets of a trade
cerning submissions and the hearingpecause it represents a permanent imr business (including amortizable sec-
Michael Slaughter at (202) 622-8452vestment that can only be recoveredion 197 intangibles) and incurs fees in
(not toll-free numbers). through disposition of the asset (includ-connection with the loan, these costs are
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generally amortized over the term of thebusiness. The legislative history pro-computer software has not been substan-
loan rather than under the rules ofvides, however, that section 197 appliesially modified if its capitalized cost
sections 167(f) and 197. As a furtherto a covenant not to compete acquiredioes not exceed the greater of $2,000 or
example, if the amortizable section 197%vith the assets of a trade or businesd,25 percent of the price at which the
intangibles acquired in the transactiorthe stock in a corporation, or an interesunmodified version of the software is
include a favorable supply contract, then a partnership engaged in a trade oreadily available to the general public.
amortizable basis in the contract doesusiness. Consequently, the proposed The proposed regulations incorporate
not include amounts required to be paidegulations do not provide for this ex-some of the provisions of Revenue
for goods to be received pursuant to theeption. In this regard, the proposedProcedure 69-21 (1969-2 C.B. 303),
contract. regulations provide that for purposes ofnvolving the treatment of costs of com-
In addition, section 197 does notsection 197(f)(1)(B), the disposition orputer software, and modify other provi-
apply to any amount for which a deduc-cancellation of redeemed stock of &ijons to the extent necessary to conform
tion would be disallowed under othercorporation will not cause the covenanto the amortization rules provided under
provisions of the Code, such as sectioto be written off faster than over thesections 197 and 167(f). Consequently,
162(k) (relating to amounts paid orl5-year amortization period provided forif costs for developing computer soft-
incurred by a corporation in connectionunder section 197 (in the case of aware that the taxpayer has elected to
with the acquisition of its stock or the covenant to which section 162(k) doesreat as deferred expenses under section

stock of a related person). not apply). 174(b) result in the development of a

No inference should be drawn from . self-created intangible excluded under
any provision in the proposed regulaB. Contracts for the Use of Section 197 gection 197(c)(2) and subject to the
tions concerning the classification oflntangibles allowance for depreciation under section

any section 197 intangible as property, Some commentators also requesteﬁm(a)' deductions for the unrecovered
or whether any section 197 intangible is expenditures are subject to section

treated as tangible or intangible prop%l;ginf; t%r:a t::e %);tzrgcttignwgghinctgﬂ'_m?(f)(l). Computer software costs in-
erty, for other purposes of the Code

Furthermore, no inference should b ibles would be subject to section 197clu?r(]—:'d, Wlt[]ouft tt?]elng sepetraterlly fitatEd,
drawn from ,an rovision in the pro- n some cases suggesting that an inta;h':'b oﬁ (cj:os fto Y Cortr_lpu ef[ sr cani.
posed regulatio?’/]spregarding €) wh%the ble was not subject to section 19 o e O

; ‘talized and depreciated as part of the

. ; ; . unless the taxpayer obtained ownershi
any section 197 intangible that is not an ¢ property forngderal income tax pur- omputer hardware. The proposed regu-
amortizable section 197 intangible may 0ses. However. it is sometimes difficult'ations also continue to treat as currently

be amortized or depreciated under an b determine whether the terms of a eductible software costs properly and
provision of the Code other than SeCtiO'bgreement confer ownership, for Federaqonsistently treated as deductible (not
197, or (b) the proper method for deter~ ' gapitalized) under § 1.162-11.

- . iIncome tax purposes, of property, an
mining any allowance therefor. Flnally,,[he IRS and Treasury believe that th
no inference should be drawn from an

ik . gpurposes of section 197 could be cirB: Certain Separately Acquired
provision in the proposed regulation

concerning whether any section 197 in_cumvented through the use  of SucHntanglbIes
tangible (or any interest therein) ha agreements. Accordingly, the proposed certain intangibles are excepted from

sregulations provide that contracts for theygct; i i

2. Section 197 intangibles Contracts that are so treated may, howg, purposes of section 197, a group of

_ _ ever, be excluded under either sectioBssets constitutes a trade or business if
The proposed regulations define seci97(e)(4)(B) or (D) on the basis thatiheir use would constitute a trade or

tion 197 intangibles (subject to certainthey are contracts for the receipt ofyysiness under section 1060: that is, if
exceptions) as goodwill, going concerrproperty or services, contracts having &oodwill or going concern value could
value, workforce in place, informationfixed duration, or contracts having ajnder any circumstances attach to the
base, know-how, customer- and supplierfixed amount and recovered on a unityggets. Temporary and proposed regula-
based intangibles, governmental licensesf-production method or other similartjons under section 1060, in turn, pro-

and permits, covenants not to competenethod. vide that a group of assets constitutes a
and other similar arrangements, fran- i . trade or business for purposes of section
chises, trademarks, trade names, aridl Intangibles excluded from section 10960 if the use of such assets would
contracts for the use of the foregoingl97 constitute an active trade or business for
assets. purposes of section 355. However, in

A. Computer Software appropriate cases, even if the use of a

Section 197 intangibles do not includegroup of assets would not constitute an
Some commentators in response teomputer software that is readily avail-active trade or business for purposes
Announcement 94-92 suggested that able for purchase by the general publicQf section 355, such assets may never-
covenant not to compete relating to theés subject to a nonexclusive license, an#heless constitute a trade or business
redemption of stock or a partnershiphas not been substantially modified. Théor purposes of section 1060. See
interest from a departing stockholder oproposed regulations provide a safe ha@ 1.1060-1T(b)(2).
partner should be excluded from sectioor for purposes of determining whether The IRS intends to provide additional
197 because this situation does notomputer software has been substarguidance as to the circumstances under
involve the acquisition of a trade ortially modified. Under the safe harbor,which the acquisition of a group of
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assets constitutes a trade or business famile retaining other intangibles ac-acquired are added to basis at such time
purposes of section 1060 in regulationguired in the same or related transactiorand generally amortized ratably over the
under that section. Accordingly, the pro-and then selling the stock. Special rulesemaining months in the 15-year period
posed regulations do not provide subare also provided for the application ofas of the beginning of the month the
stantive guidance on this question, exthe loss disallowance provisions in caseamount is paid or incurred. However, in
cept to the extent that the considerationwhere a taxpayer has disposed of all obrder to reduce the administrative bur-
are unique to the application of sectiorthe amortizable section 197 intangiblesien that may result from a requirement
197. The IRS invites comments on theacquired in a single transaction but ido maintain separate amortization sched-
extent to which additional rules undertreated as having retained other amortizdles for each month during the 15-year
section 197 may be necessary. able section 197 intangibles solely byperiod, taxpayers are permitted to use
virtue of the retention of amortizable certain simplifying conventions. In addi-
C. Certain Contracts and Governmentalsection 197 intangibles by a relatedion, any amount that is not properly
Rights person. included in the basis of an amortizable
While section 197 intangibles include i i . section 197 intangible until after the
g B. Transactions Involving Partnerships expiration of the 15-year period is amor-

licenses, permits, and other rights : . . . .
granted bypa governmental unit o? an The proposed regulations provideZed '? i‘;}” |mmed|et1t<_alytlr11pog the 'nfd;ﬁ
agency or instrumentality thereof (sectules and examples relating to the treat%?;n Oible e_l_ﬁgmﬁg (grs]e d ere ifgio%s rg-
tion 197(d)(1)(D)), certain rights grantedment of section 197 intangibles acquired_ t09§ ! 461_f(a)F(’1) or ruﬁles iy
by these governmental entities are exer transferred in certain partnership o " S S lact amountgma be
cluded from section 197 pursuant tdransactions, including terminations un'tagen into account by a taxpaver uysin
section 197(e)(4)(B) and (D). subject toder section 708(b)(1), and the applica-he cash receipts >a/md digbzrsemengt]s
the conditions and limitations therein.tion of section 197 to the special basid othod. The rgfer o § 1.461-1(a)(2)
Because a particular right may be deadjustments of partnership property fofor ruleé ovgrnin the time. at which a
scribed in two or more of these provi-which a section 754 or section 732(d)liabilit isgincurredg and generally taken
sions, the proposed regulations providelection is in effect. Guidance is alsointo a{:count (for examgle b {reatin
guidance regarding the potential conflicprovided regarding the effect of curative, »* “=°/ 0% 2 Iiabilliat 'asya o itag||
between, or overlap with, these provi-and remedial allocations and the appIi—eX enditure) by an accry al bas'spta i
sions. Thus, a right that would becation of the anti-churning rules to cer- P y u ! X
subject to section 197 pursuant to sedain partnership transactions. payer.
tion 197(d)(1)(D) may nevertheless be In the case of the termination of ag
excluded if it is also described in sec-partnership under section 708(b)(1)(B)™
tion 197(e)(4) and meets all of the(relating to a sale or exchange of an To be eligible for amortization, sec-
requirements for exclusion. Furthermoreinterest), the rules contained in the protion 197 intangibles must qualify as
a right that meets the requirements oposed regulations are based on recenthmortizable section 197 intangibles.
either section 197(e)(4)(B) or sectionproposed regulations under that sectiorGenerally, amortizable section 197 in-
197(e)(4)(D) is excluded from sectionpursuant to which the new partnership isangibles are section 197 intangibles that
197 even if it fails to meet one of thetreated as having directly acquired theyre acquired after August 10, 1993 (or
requirements for the other exclusion. Irassets of the old partnership in exchanggcquired after July 25, 1991, and for
addition, any license, permit, or otherfor the assumption of its liabilities andwhich the taxpayer made a proper elec-
right granted by a governmental unitthe issuance of interests in the newion under § 1.197-1T) and held in
that otherwise meets the definition of gpartnership. Accordingly, for purposes ofconnection with the conduct of a trade
franchise under section 197(d)(1)(F)section 197, the consequences of ther business or an activity described in
such as an FCC broadcast license dermination of a partnership under secsection 212.
cable television franchise, is treated as tion 708(b)(1)(B) may not be the same Tpe proposed regulations provide
franchise under the regulations. Accordas the consequences of such a termi”%‘nti-churning rules to prevent taxpayers
ingly, these licenses do not qualify fortion under the rules in effect at the timeg.q, converting into amortizable section
any of the exceptions from section 197ection 197 was enacted. 197 intangibles existing goodwill, going
provided under section 197(e)(4). . concern value, and any other section
C. Treatment of Contingent Payments 197 intangible for which amortization

The proposed regulations clarify thatwould not have been allowable prior to
except in the case of Contingent payOBRA '93 through the use of related
ments, amounts paid for section 19%ersons and certain other transactions.

The proposed regulations contairintangibles are treated as amount$he proposed regulations define the
rules for the loss disallowance provi-chargeable to capital account, and théerm related person for purposes of
sions set forth in section 197(f)(1). Inentire principal amount is amortizedthese rules.
particular, the proposed regulations proratably over the 15-year amortization The proposed regulations also contain
vide that a taxpayer may not circumvenperiod beginning with the later of theprovisions for the exception to the anti-
the loss disallowance rules, for examplemonth in which the intangible is ac-churning rules in situations where the
by transferring some intangibles, whoseuired or the date on which the activeseller elects to recognize gain and
adjusted basis is greater than their faiconduct of a trade or business beginsagrees to pay a specified amount of tax.
market value, to a corporation in ex-Contingent payments for section 197The regulations reserve guidance on the
change for stock in the corporation in aintangibles paid or incurred after themanner of making this election. The IRS
transaction described in section 351taxable year in which the intangible isintends to issue a revenue procedure in

14

Anti-churning Rules

4. Special rules of application

A. Loss Disallowance Provisions



order to provide interim guidance tobasis to individual assets in the case of The rules of 26 CFR 601.601(a)(3)
taxpayers on the manner of making thig direct acquisition of assets constitutingpply to the hearing.
election, and the final regulations will a trade or business or a deemed acquisi- Persons that wish to present oral
include the relevant provisions of thistion of assets as the result of an electiogomments at the hearing must submit
revenue procedure. under section 338. Under this system¢omments and an outline of the topics
The proposed regulations contain botlyssets in the nature of goodwill and© be discussed and the time to be
an anti-churning anti-abuse rule and oing concern value are included indevoted to each topic (in the manner
general anti-abuse rule that provide thag|gsg IV, while other intangible as‘Setsyolescribed in_ADDRESSES) by April 16,
thel Commissioner may recast any tranSyhether or not amortizable, are included-997- A period of 10 minutes .WI|| be
action !f one of its principal pUrposes isin Class IIl. Each successive class i@llotted to each person for making com-
to avoid the purposes of section 1974 0cated basis under a residual methodf‘e”ts- _ _
subject to a fair market value limitation An @genda showing the scheduling of
Yor all classes except Class IV. After;t‘?e jlf?eak?fs wil b.e.prepar?I(_j afterhthe
: . . ; adline for receiving outlines has
Section 19_7(f)(5) _prov|d_es specialbasis has been allocated_ to each class hhssed. Copies of the agenda will be
rules for section 197 intangibles resultihe aggregate, assets within each of th lable T ¢ ch he heari
ing from assumption reinsurance transfirst three classes are allocated basis givallable free of charge at the hearing.
actions. The proposed regulations rea proportional method. This system iSDrafting Information
serve guidance on certain aspects dpconsistent with the policies of section
these transactions. The IRS invites coml97, which prescribes uniform treatment The principal author of these regula-
ments on the extent to which additionafor all amortizable section 197 intan-tions is John Huffman, Office of Assis-
guidance on the application of sectiorgibles. Accordingly, appropriate modifi- tant Chief Counsel (Passthroughs and

6. Assumption Reinsurance Transaction

197 to these transactions may be nece§ations are being proposed. Special Industries), IRS. However, other
sary. personnel from the IRS and Treasury
Special Analyses Department participated in their devel-
7. Proposed Effective Dates ) ) . opment.
It has been determined that this notice s

The regulations for sections 167(f)of proposed rulemaking is not a signifi-
and 197 are proposed to be effective ogant regulatory action as defined in EQProposed Amendments to the Regula-
the date on which the final regulations12866. Therefore, a regulatory assessions
are published in the~ederal Register ment is not required. It also has been , _
Regulations to implement sectiondetermined that section 553(b) of the Accordingly, 26 CFR part 1 is pro-
197(6)(4%)(fD) d(SgparateW acquired) conAdministrative Procedure Act (5 U.S.C.Posed to be amended as follows:
tracts of fixed duration or amount) arechapter 5) does not apply to thes
proposed to be effective August 11.regt5)lations), and, becauseptpf)1>e/> regulatio%ART 1—INCOME TAXES
1993, for property acquired after Augusido not impose a collection of informa- Paragraph 1. The authority citation
10, 1993 (or July 26, 1991, if a validtion on small entities, the Regulatoryfor part 1 is amended by adding an
retroactive election has been made undemexibility Act (5 U.S.C. chapter 6) doesentry in numerical order to read as

§ 1.197-1T). not apply. Pursuant to section 7805(f) ofollows:
) the Internal Revenue Code, this notice Authority: 26 U.S.C. 788 * * *
8. Accounting Method Changes of proposed rulemaking will be submit-Section 1.197-2 also issued under 26

A change in the method of deprecia-ted to the Chief Counsel for AdvocacyU.S.C. 197(g)* * *
tion or amortization of intangibles is a©f the Small Business Administration for Par. 2. Section 1.167(a)-3 is amended
change in method of accounting thafomment on its impact on small busi-by adding a sentence at the end to read

requires the consent of the Commis!€SS: as follows:
e e e Sobommens and Publc Hearng 8 1.167(8)-3 Inangies

3115, Application for Change in AC-  pefore these proposed regulations are * * See 8§ 1.197-2 and 1.167(a)-14
counting Method, generally must beadopted as final regulations, considerfor amortization of goodwill and certain

filed within 180 days after the beginning z¢ion will be given to any éommentSOther intangibles acquired after August
of the taxable year in which the pro-iha+ are submitted (in the manner delO, 1993, or after July 25, 1991, if a

posed change is to be made. Taxpayeihed in ADDRESSES) timely to theValid retroactive election under § 1.197-
that have adopted a method of accounigg Al comments will be available for 1T has been made.

Inhg for Cehrtain Intahngdlblefs may ne.ed t?})ub“c inspection and Copying_ Par. 3. Section 1167(a)—6 is amended
change their method of accounting t ; : y adding two sentences at the end of
comply with the final regulations. fo fﬁg?"ishefggg h;[S 1%%; n? C?ﬁdmg&garagraph (a) to read as follows:

Commissioner’s Conference Room§
(Room 3313), Internal Revenue Build-
In separate notices the IRS and Treang, 1111 Constitution Avenue NW,
sury are issuing temporary and proposeWashington, DC 20224. Because of ac- (a) * * * See § 1.167(a)-14(c)(4) for
amendments to the temporary regulacess restrictions, visitors will not bedepreciation of a separately acquired
tions under sections 1060 and 338(b)admitted beyond the Internal Revenuénterest in a patent or copyright de-
The existing temporary regulations esBuilding lobby more than 15 minutesscribed in section 167(f)(2) acquired
tablish a four-class system for allocatingoefore the hearing starts. after the date on which the final regula-
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tions are published in the Federal Regisil. The cost of acquiring an interest intiplying the cost of the right by a

ter. See § 1.197-2 for amortization ofcomputer software that is included,fraction, the numerator of which is the
interests in patents and copyrights thatvithout being separately stated, in theamount received or delivered during the
constitute amortizable section 197 intaneost of the hardware or other tangibleaxable year and the denominator of

gibles. property is treated as part of the cost ofvhich is the total amount to be received

« o x s the hardware or other tangible propertyor delivered (including amounts received

Par. 4. Section 1.167(a)-14 is addednat is capitalized and depreciated undesr delivered prior to the close of the

to read as follows: other applicable sections of the Internataxable year) under the terms of the
Revenue Code. contract or governmental grant.

§ 1.167(a)-14 Treatment of certain in- (C) Certain interests or rights ac-  (jj Rights of unspecified amount and
tangible property excluded from sectiorguired separately-(1) Certain rights t0  fjxed duration of less than 15 yearghe
197. receive tangible property or services cost of acquiring a right of an unspeci-

Overview Th i " The amount of the deduction for afied amount and a fixed duration of less
(a) Overview This section provides separately acquired right to receive tangan 15 years is amortized ratably over

_rutles .beIF t?ﬁ tamortiza'iio(lj'l dOff certaingiple property or services under a conNthe period of the right.

Intangibles that are excluded Ifrom SecCtract or from a governmental unit (speci- - ;

tion 197 (relating to the amortization offied in sectiongl67(f)(2) and § 1(.f97— (r3) Appll(;a'uorn ?f rhenewalls (|)ndF02r f
goodwill and certain ot_her |ntang|bles_)._2(c)(6)) is determined as follows: tphu posest_o pr::hag 3p st_(c)( )fa (. )h?
These excluded intangibles are specifi- (i) Amortization of fixed amounts '(Sj Sec |0n,t te ura |ort1 doba ng
cally described in § 1.197-2(c)(4), (6).The cost of acquiring a right to receive oo’ at ?on rf':;c .(orl %ran €d by a govl-
(7), (11), and (13) and include certaina fixed amount of tangible property Orerr;imgnifabunlc)j |rr11c u" es{t tﬁnyf r(?[neV\r/%
computer software and certain othekervices is amortized for each taxabl&. o o asec o at ° etacs?
separately acquired rights, such as righigear by multiplying the basis (as deter-dlr(r:-llf]mstﬁ;m?: ;%ISXIS;;;C?” a ha}gr): tlhrr;e
to receive tangible property or servicesmined under section 1011) of the rightriuh't ?s ac uir)éd they factsi cl\(,avarll indi-
patents and copyrights, rights of fixedpy a fraction, the numerator of which is gt r d nable expectan f?n wal
duration or amount, and certain mortthe amount of tangible property or ser- 2, & '°asonable expectancy of renewa.
gage servicing rights. Intangibles foryices received during the taxable yeay (i) The mere fact that a taxpayer will

which an amortization amount is deterand the denominator of which is thenave the opportunity to renew a contract
mined under section 167(f) and intantotal amount of tangible property orfight or other right on the same terms as
gibles otherwise excluded from sectiorservices received or to be received un@'€ available to others, in a competitive
197 (for example, self-created intander the terms of the contract or govern@Uction or similar process that is de-
gibles described in § 1.197-2(d)(2)) argnental grant. For example, if a taxpaye'dned to reflect fair market value and
amortizable only if they qualify as prop- acquires a favorable contract right td" Which the taxpayer is not contractu-
erty subject to the allowance for deprereceive a fixed amount of raw materials?!ly advantaged, will generally not be
ciation under section 167(a). during an unspecified period, the tax{2Ken into account in determining the
(b) Computer software-(1) In gen- payer must amortize the cost of acquirduration of such right provided that the
eral. The amount of the deduction foring the contract right by multiplying the bidding produces a fair market value
computer software described in sectiomotal cost by a fraction, the numerator of’''c€ comparaple to the price that would
167(f)(1) and § 1.197-2(c)(4) is deter-which is the amount of raw materials®€ obtained if the rights were purchased
mined by amortizing the adjusted basiseceived under the contract during thdmmediately after renewal from a person
of the computer software using thetaxable year and the denominator ofother than the person granting the re-
straight line method described inwhich is the total amount of raw materi-Newal) in an arm's-length transaction.
§ 1.167(b)-1 (except that its salvageals received or to be received under the (iii) The cost of a renewal not in-
value is treated as zero) and an amortieontract. cluded in the terms of the contract or
zation period of 36 months beginning (i) Amortization of unspecified governmental grant is treated as the
with the month that the computer soft-amount over fixed periodThe cost of acquisition of a separate intangible asset.
ware is placed in service. If costs foracquiring a right to receive an unspeci- (4) Patents and copyrights The
developing computer software that theied amount of tangible property oramount of the deduction for a separately
taxpayer properly elects to defer undeservices over a fixed period is amortizecacquired interest in a patent or copyright
section 174(b) result in the developmentatably over the period of the right. described in section 167(f)(2) and
of property subject to the allowance for (jii) Amortization in other case§Re- § 1.197-2(c)(7) is equal to the purchase
depreciation under section 167, the ruleserved] price paid or incurred during the year if
of this paragraph (b) will apply to the (2) Rights of fixed duration or the purchase price is payable on at least
unrecovered costs. In addition, this paraamount The amount of the deductionan annual basis as either a fixed amount
graph (b) applies to the cost of sepafor a separately acquired right of fixedper use or a fixed percentage of the
rately acquired computer software whergjuration or amount received under aevenue derived from the use of the
these costs are separately stated and tbentract or granted by a governmentapatent or copyright. Otherwise, the cost
costs are required to be capitalized ununit (specified in section 167(f)(2) andor other basis of a separately acquired

der section 263(a). § 1.197-2(c)(13)) and not covered bypatent or copyright (or an interest
(2) Exceptions Paragraph (b)(1) of paragraph (c)(1) of this section is detertherein) is depreciated ratably over its
this section does not apply to the cost ofmined as follows: remaining useful life. If a patent or

computer software properly and consis- (i) Rights of a fixed amounfThe cost copyright becomes valueless in any year
tently treated as currently deductibleof acquiring a right of a fixed amount is before its legal expiration, the adjusted
(that is, not capitalized) under 8§ 1.162-amortized for each taxable year by mulbasis may be deducted in that year.
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(5) Applicable rules and conventions (3) Workforce in place. (1) Goodwill or going concern

The period of amortization under para- (4) Information base. value.
graphs (c)(1) through (4) of this section (5) Know-how, etc. (2) Customer-based intangibles.
begins when the intangible is placed in (6) Customer-based intangibles. (3) Franchise, trademark, or trade
service. For other applicable rules, see (7) Supplier-based intangibles. name.
§ 1.197-2(f). (8) Licenses, permits, and other () In general.

(d) Mortgage servicing rights The rights granted by governmental units. (ii) Exceptions.
amount of the deduction for mortgage (9) Covenants not to compete and  (4) Acquisitions to be included.
servicing rights described in sectionother similar arrangements. (5) Substantial portion.
167(f)(3) and § 1.197-2(c)(11) is deter- (10) Franchises, trademarks, and (6) Deemed asset purchases under
mined by using the straight line methodrade names. section 338.

described in § 1.167(b)-1 (except that (11) Contracts for the use of, and (f) Computation of amortization de-
the salvage value is treated as zero) artérm interests in, other section 197 in-duction.

an amortization period of 108 monthstangibles. (1) In general.
Mortgage servicing rights are not depre-  (12) Other similar items. (2) Treatment of contingent
ciable to the extent the rights are (c) Section 197 intangibles; excep-amounts.
stripped coupons under section 1286. Ations. (i) Amounts added to basis dur-
event that renders mortgage servicing (1) Interests in a corporation, part-ing 15-year period.
rights wholly worthless is considered anership, trust, or estate. (i) Amounts becoming fixed af-
disposition of the rights. For purposes of (2) Interests under certain financialter expiration of 15-year period.
determining the deduction for mortgagecontracts. (i) Time for including amounts
servicing rights and any loss from the (3) Interests in land. in basis.
sale, exchange, or other disposition of (4) Certain computer software. (3) Determination of amounts
the rights, rights to service a pool of () In general. chargeable to capital account in certain
mortgages are treated as a single asset. (i) Separately acquired software.cases.
Thus, if some (but not all) mortgages in (iii) Other exceptions. (i) Covenants not to compete,
a pool prepay and the taxpayer retains (iv) Computer software defined. rights granted by governmental units,
rights to service the remaining mort- (v) Readily available to the gen-and contracts for the use of section 197
gages in the pool, no loss is recognizeéral public. intangibles.
by reason of the prepayment. The ad- (5) Certain interests in films, sound (A) In general.
justed basis of the mortgage servicingecordings, video tapes, books, or other (B) Time for taking amounts
rights is not affected by the unrecog-similar property. into account.
nized loss. (6) Certain rights to receive tan- (i) Franchises, trademarks, or
(e) Effective date This section is ap- gible property or services. trade names and licenses, permits, and
plicable on the date final regulations are (7) Certain interests in patents orother rights granted by governmental
published in the Federal Register copyrights. units.
except that § 1.167(a)-14(c)(2) (depre- (8) Interests under leases of tan- (iii) Certain reinsurance transac-
ciation of the cost of certain separategible property. tions.
ly acquired rights) and so much () Interest as a lessor. (4) Transactions subject to section
of 8§ 1.167(a)-14(c)(3) as relates to (i) Interest as a lessee. 338 or 1060.
§ 1.167(a)-14(c)(2) are applicable Au- (9) Interests under indebtedness. (g) Special rules.
gust 11, 1993 (or July 26, 1991, if a (i) In general. (1) Treatment of certain disposi-
valid retroactive election has been made (il) Exceptions. tions.
under § 1.197-1T). (10) Professional sports franchises. (i) Loss disallowance rules.
Par. 5. Section 1.197-0 is added to  (11) Mortgage servicing rights. (A) In general.
read as follows: (12) Certain transaction costs. (B) Certain nonrecognition
(13) Rights of fixed duration or transfers.
§ 1.197-0 Table of contents. amount. (i) Separately acquired property.
This section lists the headings thabitglcza)sAmortlzable section 197 intan ot ((:lg%msposnmn of a covenant
. . pete.
appear in § 1.197-2. (1) Definition. (iv) Taxpayers under common
(2) Exception for self-created in- control.

§ 1.197-2 Amortization of goodwill and

: ; : tangibles. (A) In general.
ce(r;?no(\)/t:r(\a/u\:lvtanglbIes. (|) In general. (B) Treatment of disallowed
(1) In enéral (i) Created by the taxpayer. loss.
%) S gt' 16‘;7 ¢ (A) Defined. (2) Treatment of certain nonrecog-
(2) Section (® property. . (B) Contracts for the use of nition and exchange transactions.
(3) Amounts otherwise dedUCt'ble'intangibles. (i) In general.
(4) Relationship to other Internal (C) Improvements and modifi- (A) Transfer disregarded.
Revenue Code provisions. cations. (B) Application of general
(b) Section 197 intangibles; in gen- (iii) Exceptions. rule.
eral. (3) Exception for property subject (i) Transactions covered.
(1) Goodwill. to anti-churning rules. (iii) Certain exchanged-basis
(2) Going concern value. (e) Purchase of a trade or businesgroperty.
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(iv) Transfers under section (9) Exception to anti-churning (2) Section 167(f) property Section

708(b)(2). rules where gain is recognized. 167(f) prescribes rules for computing
(A) In ge_neral. () In general. the depreciation deduction for certain
(B) Termination by sale or ex- (i) Manner of making election. property to which section 197 does not
change of interest. o [Reserved] apply. See § 1.167(a)—-14 for rules under
(C) Other terminations. (iii) Determination of highest section 167(f) and paragraphs (c)(4), (6),
(D) Anti-churning rules. marginal rate of tax. (7), (11), and (13) of this section for a
_ (v) Distributions to which sec- (A) Noncorporate taxpayers. description of the property subject to
tion 732(d) applies. . (B) Corporations and tax- Section 167(f).
_ (vi) Curative and remedial allo- gxempt entities. (3) Amounts otherwise deductible
cations under section 704(c). (iv) Special rule for pass-through Except as otherwise provided in section
(3) Application of section 754 10 gpifieg, 197(f(3) and paragraphs (b)(11) and
aquISItlonS of an interest In an Intan- (v) Coordination with other pro- (N(3) of this section, section 197 does
gible held through a partnership. visions. not apply to amounts that would be
(4) Treatment of certain reinsur- currently deductible without regard to
- (A) In general. ently g
ance transactions. i section 197.
(:? |Bgte?;rﬁ‘1|- iion of adiusted ECB;; ﬁfgggguf:,ménd adminis- (4) Relationship to other Internal
basis. (if) Determination of adjuste trative provisions. gevenue} Codle tprovision§ecti(t)n 137
(A) Acquisitions (other than (D) Instaliment method. in?:isrrgc? fof?p;)é’ec?io?]”i’g?r?rﬂgzgig% o (;r
under section 338) of specified insur- (10) Transactions subject to both ;
: : o deduction for the amount would be
ance contracts. anti-churning and nonrecognition rU|esdisallowed under anv orovision of the
(B) Other acquisitions. [Re- (11) Anti-churning anti-abuse rUIe'InternaI Revenue Co)(/jep other than sec-
served|] . . (i) [Reserved]. tion 263. (See, for example, section
(5) Amounts paid or incurred for a () General anti-abuse rule. 162(K).)
franchise, trademark, or trade name. (k) Examples. (b) éection 107 intangibles; in gen
6) Amounts properly taken into ; ' -
(6) unts _property \ (I) Effective dates. eral. Except as otherwise provided in

Gty that 1% nof a secton 197 mtangibie. Pa 6 Section 1.197-2 s added tparagraph (c) of this section, the term
Y (7) Treatment of amortizable gseC_Tead as follows: section 197 intangibleneans any prop-

i i i i erty described in section 197(d)(1). The

g(r)tn 197 intangibles as depreciable propg 1 197_2 Amortization of goodwill andf0||>(/)wing rules and definitiong )ér()Jvide
y certain other intangibles. guidance concerning property that is a

(i) In general. ; . il |
(i) Exceptions and limitations.  (a) Overview—(1) In general Section ﬁgﬁtggpﬁeg; intangible unless an excep-

(A) Unstated interest and 197 allows an amortization deduction
original issue discount rules. for the capitalized costs of aamortiz- (1) Goodwill. Section 197 intangibles
(B) Treatment of other parties able section 197 intangibland prohibits include goodwill. Goodwill is the value
to transaction. any other depreciation or amortizatiorof & trade or business attributable to the
(h) Anti-churning rules. with respect to that property. Paragraphgxpectancy of continued customer pa-
(1) Conversions of existing good-(b), (c), and (e) of this section providetronage. This expectancy may be due to
will, going concern value, and certainrules and definitions for determiningthe name or reputation of a trade or

other section 197 intangibles. whether property is a section 197 intanbusiness or any other factor.
(2) Amounts deductible under sec-gible, and paragraphs (d) and (e) of this (2) Going concern valueSection 197
tion 1253(d). section provide rules and definitions forintangibles include going concern value.
(3) Transition period. determining whether aection 197 in- Going concern value is the additional
(4) Exceptions. tangible is an amortizable section 197value that attaches to property by reason
(5) Special partnership provisions.intangible. The amortization deductionof its existence as an integral part of an
(i) Basis increases. under section 197 is determined byngoing business activity. Going con-
(i) Curative and remedial allo- amortizing adjusted basis ratably over &ern value includes the value attribut-
cations under section 704(c). 15-year period under the rules of paraable to the ability of a trade or business
(6) Related person. graph (f) of this section. Section 197(or a part of a trade or business) to
(i) In general. also includes various special rules pereontinue functioning or generating in-
(i) Time for testing relation- taining to the disposition of amortizablecome without interruption notwithstand-
ships. section 197 intangibles, nonrecognitioring a change in ownership, but does not
(iii) De minimis rule. transactions, anti-churning rules, andnclude any of the intangibles described
(A) In general. anti-abuse rules. Rules relating to thesim any other provision of this paragraph
(B) Determination of benefi- provisions are contained in paragraphgb). It also includes the value that is
cial ownership interest. (g9), (h), and (j) of this section. Ex- attributable to the immediate use or

(7) Special rules for entities thatamples demonstrating the application oévailability of an acquired trade or busi-
owned or used property at any timethese provisions are contained in parasess, such as, for example, the use of
during the transition period and that areggraph (k) of this section. The effectivethe revenues or net earnings that other-

no longer in existence. date of the rules in this section iswise would not be received during any
(8) Special rules for section 338contained in paragraph (I) of this secperiod if the acquired trade or business
deemed acquisitions. tion. were not available or operational.

18



(3) Workforce in place Section 197 customer-based intangibles includes, foreceive tangible property or services
intangibles include workforce in place.example, any portion of the purchasdrom another person.
Workforce in place (sometimes referredorice of an acquired trade or business (8) Licenses, permits, and other
to as agency force or assembledttributable to the existence of a custights granted by governmental units
workforce) includes the composition oftomer base, a circulation base, an undéection 197 intangibles include any li-
a workforce (for example, the experi-yeloped market or market growth, insurcense, permit, or other right granted by
ence, education, or training of agnce in force, the existence of g governmental unit (including, for pur-
workforce), the terms and conditions quualification to supply goods or servicePOS€S of section 197, an agency or
employment whether contractual or othy, 4 particular customer, a mortgag instrumentality thereof) even if the right
erwise, and any other value placed O'gervicing contract (as de]iined in para-'s granted for an indefinite period or is
employees or any of their attributes.graloh (©)(11) of this section), an inVest_reasonably expected to be renewed for
Thus, the amount paid or incurred forment management contract 'or other ren indefinite period. These rights in-
workforce in place includes, for ex- Y '

ationship with customers involvin the6|Ude’ for example, a liquor license, a
ample, any portion of the purchase pric p wit 9 €4 xi-cab medallion (or license), an air-
uture provision of goods or services.

of an acquired trade or business attribut> . X port landing or takeoff right (sometimes
able to the existence of a highly-skilled(S€€, however, the exceptions in pardferred to as a slot), a regulated airline
workforce, an existing employment con-9raph (c) of this section.) In addition, \oyte, or a television or radio broadcast-
tract (or contracts), or a relationshipcustomer-based intangibles include thgg jicense. The issuance or renewal of
with employees or consultants (includ-deposit base and any similar asset of g Jicense, permit, or other right granted
ing, but not limited to, any key em- financial institution. Thus, the amountpy a governmental unit is considered an
ployee contract or relationship).paid or incurred for customer-based inqcquisition of the license, permit, or
Workforce in place does not include anytangibles also includes any portion ofother right. (See, however, the excep-
covenant not to compete or other similathe purchase price of an acquired finantions in paragraph (c) of this section,
arrangement described in paragrapfial institution attributable to the valueincluding the exceptions in paragraph
(b)(9) of this section. represented by existing checking ac¢c)(3) of this section for an interest in
(4) Information base Section 197 in- counts, savings accounts, €sCrow agand, in paragraph (c)(8) of this section
tangibles include business books an@ounts, and other similar items of thefor an interest under a lease of tangible
records, operating systems, and anffnancial institution. However, any por- property, and in paragraphs (c)(6) and
other information base, including lists ortion of the purchase price of an acquired13) of this section for certain rights
other information of current or prospec-trade or business attributable to accounigranted by a governmental unit. See
tive customers (regardless of the methofeceivable or other similar rights toparagraph (b)(10) of this section for the
of recording the information). Thus, theincome for goods or services providedreatment of franchises.)
amount paid or incurred for these itemd0 customers prior to the acquisition of a (9) Covenants not to compete and
includes, for example, any portion of thetrade or business is not an amount paigither similar arrangementsSection 197
purchase price of an acquired trade ofr incurred for a customer-based intanintangibles include any covenant not to
business attributable to the intangibledible. compete, or agreement having substan-
value of technical manuals, training (7) Supplier-based intangiblesSec- tially the same effect, entered into in
manuals or programs, data files, andion 197 intangibles include anyconnection with the direct or indirect
accounting or inventory control systemssupplier-based intangible. A supplier-acquisition of an interest in a trade or
Other examples include the cost obased intangible is the value resultingousiness or a substantial portion thereof.
acquiring customer lists, subscriptionfrom the future acquisition, pursuant toFor purposes of this paragraph (b)(9), an
lists, insurance expirations, patient oicontractual or other relationships withacquisition may be made in the form of
client files, or lists of newspaper, magasuppliers in the ordinary course of busi-an asset acquisition (including a quali-
zine, radio, or television advertisers.ness, of goods or services that will befied stock purchase that is treated as a
(5) Know-how, etc. Section 197 intan-sold or used by the taxpayer. Thus, th@urchase of assets under section 338), a
gibles include any patent, copyrightiamount paid or incurred for supplier-stock acquisition or redemption, and the
formula, process, design, pattern, knowbased intangibles includes, for exampleacquisition or redemption of a partner-
how, format, package design, computeany portion of the purchase price of arship interest. An agreement requiring the
software (as defined in paragraph (c)(4acquired trade or business attributable tperformance of services or the provision
of this section), or interest in a film, the existence of a favorable relationshimf property or the use of property (other
sound recording, video tape, book, omith persons providing distribution ser-than property of the acquired trade or
other similar property. (See, howeveryices (such as favorable shelf or displayusiness) does not have substantially the
the exceptions in paragraph (c) of thispace at a retail outlet), the existence afame effect as a covenant not to com-
section.) a favorable credit rating, or the exist-pete to the extent that the amount paid
(6) Customer-based intangiblesSec- ence of favorable supply contracts. Theinder the agreement represents reason-
tion 197 intangibles include anyamount paid or incurred for supplier-able compensation for the services actu-
customer-based intangible. A customerbased intangibles does not include anwglly rendered or for the property or use
based intangible is any composition ofamount required to be paid for theof the property actually provided.
market, market share, or other valugyoods or services themselves pursuant to (10) Franchises, trademarks, and
resulting from the future provision of the terms of the agreement or othetrade names(i) Section 197 intangibles
goods or services pursuant to contractuaklationship. In addition, see the excepinclude any franchise, trademark, or
or other relationships in the ordinarytions in paragraph (c) of this sectiontrade name. The terfranchiseincludes
course of business with customersincluding the exception in paragraphany agreement that provides one of the
Thus, the amount paid or incurred for(c)(6) of this section for certain rights toparties to the agreement with the right
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to distribute, sell, or provide goods, (c) Section 197 intangibles; excep-cense, and has not been substantially
services, or facilities, within a specifiedtions The termsection 197 intangible modified for the user. Computer soft-
area. (See section 1253(b)(1).) The terrdoes not include property described irware will not be considered to have
includes distributorships or other similarsection 197(e). The following rules andbeen substantially modified if its cost
contractual arrangements pursuant tg@efinitions provide guidance concerningdoes not exceed the greater of 125
which the transferee is permitted omroperty to which the exceptions apply:percent of the price at which the un-
licensed to operate or conduct a trade or (1) Interests in a corporation, part- modified version of the software is
business within a specific area. The tem@ersm_p, trust, or estateSection 197 readily available to the general publl_c_or
trademark includes any word, name, mtanglbles. do not mclud_e an interest in$2,000. For the purpose of determining
symbol, or device, or any combination® Corporation, partnership, trust, or _eswhether' computer software has been
thereof, adopted and used by a manufadate- Thus, for example, amortizationsubstantially modified— o
turer o'r merchant to identify goods Orunder section 197 is not available fqr (A) Integrated programs acquired in a
services and distinguish them from thoséhe cost of acquiring .stock, partnershlmackage from a single source are treated
manufactured or sold by others. Thdnterests, or interests in a trust or estates a single computer program; and
term trade name includes any name whether or not the interests are regularly (B) Any cost mcu_rred to install the
used by a manufacturer or merchant t(t)raded on an estabhshed market. (Seeomputer software is not treated as a
identify or designate a particular tradep_aragraph (g)(3_) of this section for spe-cost of the software. .
or business or the name or title used b ial rules_ applicable to property of a (||)_ Separa_tely acquwed sof_tware
a person or organization engaged in a_rtnershlp when a section 754 elect|0|$ec_t|on 197 intangibles do not |nclud_e
trade or business. A license, permit oS N effect for the partnersh!p.) . ~an interest in computer software that is
other right granted by a go’vernme’ntal (2) Interests under certain financial not acquwed. as part o_f a purchasg of a
unit is a franchise if it otherwise meetscontracts Section 197 intangibles do nottrade or business within the meaning of
the definition of a franchise. A trade-'nCIUde an interest gnder an eX|st|ng)ar_§i_graph (e) of th|§ section. .
mark or trade name includes any tradef_utures contract, fqre|gn currency con- (i) Other excepuonsNenher section
mark or trade name arising under statutgaCt' notional principal cpnjtract,_mterestlQ? nor section 167(f) apply in the
or applicable common law, and anyrate swap, or other 5|m|lar_fmanma_lfollowmg cases:
similar right granted by coﬁtract. Thecontract, whether or not the interest is (A) Any amount of the cost of an
renewal of a franchise. trademark OIregularly traded on an estabhshed marinterest in  computer §oftware that is
trade name is treated E;S an acquiéitiohet' However, this exception does notncluded, without being separately
of the franchise. trademark. or tradeapply_to an interest under a mort_gagestated, m_the cost of the hardware or
name ’ ' servicing contract, credit card serwm_ngother tangible property will be treated as
. . . _ contract, or other contract to servicepart of the cost of the hardware or other
prc()l\ll)i d':gtmtgzt;geg]pgh Egﬁl(;j)((aiglnét;ot?]?sanOther person’s indebtedness, or atangible property.

interest under an assumption reinsurance (B) Any amount of the cost of an

section, any amount that is paid Ofgniract. (See paragraph (g)(4) of thisnterest in computer software that would

incurred on account of a transfer, salegeqtion for the treatment of assumptiorbe deductible under any provision other
or other disposition of a franchise, tradeyeinsyrance contracts. See paragraphan section 167(f) or 197 may be
mark, or trade name and that is SUbJ‘_aC(tc)(ll) of this section and 8§ 1.167(a)-deducted and is not required to be
to section 1253(d)(1) is not included inj4.4) " for the treatment of mortgagecapitalized.
the basis of a section 197 intangiblegeicing rights.) (iv) Computer software definedFor
(See paragraph (g)(5) of this section.) 3y |nterests in land Section 197 in- purposes of this section, computer soft-
(11) Contracts for the use of, andtangibles do not include any interest inware is any program or routine (that is,
term interests in, other section 197]and. For this purpose, an interest irany sequence of machine-readable code)
intangibles Section 197 intangibles in- |Jand includes a fee interest, life estatethat is designed to cause a computer (as
clude any right under a license, contractemainder, easement, mineral right, timdefined in section 168(i)(2)(B)(ii)) to
or other arrangement providing for theper right, grazing right, riparian right, perform a desired function or set of
use of property that would be a sectiomjr right, zoning variance, and any otheffunctions, and the documentation re-
197 intangible under any provision ofsimilar right, such as a farm allotment,quired to describe and maintain those
this paragraph (b) (including this para-quota for farm commodities, or cropprograms. It includes all forms and
graph (b)(11)) after giving effect to all acreage base. An interest in land doemedia in which the software is con-
of the exceptions provided in paragraptot include an airport landing or takeofftained, whether written, magnetic, or
(c) of this section. Section 197 intan-right, a regulated airline route, or aotherwise. Computer programs of all
gibles also include any term interesfranchise to provide cable televisionclasses, for example, operating systems,
(whether outright or in trust) in suchservice. The cost of acquiring a licenseexecutive systems, monitors, compilers
property. permit, or other land improvement right,and translators, assembly routines, and
(12) Other similar items Section 197 such as a building construction or useitility programs as well as application
intangibles include any other intangiblepermit, is taken into account in the samgrograms, are included. Computer soft-
property that is similar in all material manner as the underlying improvementware also includes any incidental and
respects to the property specifically de- (4) Certain computer software(i) In ancillary rights that are necessary to
scribed in section 197(d)(1)(C) andgeneral Section 197 intangibles do noteffect the acquisition of the title to, the
paragraphs (b)(3) through (7) of thisinclude any interest in computer soft-ownership of, or the right to use the
section. (See paragraph (g)(4) of thisvare that is (or has been) readily availcomputer software, and that are used
section for special rules regarding cerable to the general public on similaronly in connection with that specific
tain reinsurance transactions.) terms, is subject to a nonexclusive li-computer software. Such incidental and
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ancillary rights are not included in theparagraph (c)(4)(iv) of this section) isa transaction with any other intangible
definition of trademark or trade namenot treated as other property similar to groperty, a portion of the total purchase
under paragraph (b)(10)(i) of this secdilm, sound recording, video tape, orprice may be allocable to the interest as
tion. For example, a trademark or tradéook. (See section 167 for amortizatiorn lessee based on all of the relevant
name that is ancillary to the ownershipof excluded intangible property or inter-facts and circumstances.

or use of a specific computer softwaressts.) . :
program in the taxpayer's trade or busi- (6) Certain rights to receive tangible |n(z)e,!2tr2r|esétzct?gg elrg;n(jiﬁ:);ﬁg%ﬁl)do
ness and is not acquired for the purposproperty or servicesSection 197 intan- not include any interest (whether as a
of marketing the computer software isgibles do not include any right to re- . y .

included in the definition of computer ceive tangible property or services undeFer't(.)r or debtor) under an indebted-
software and is not included in thea contract or from a governmental unit €SS In existence when the interest was
definition of trademark or trade name.if the right is not acquired as part of adcquired. Thus, for example, the value
Computer software does not include anpurchase of a trade or business. Anfttributable to the assumption of an
data or information base described imight that is described in the precedingndebtedness with a below-market inter-
paragraph (b)(4) of this section unlessentence is not treated as a section 1%t rate is not amortizable under section
the data base or item is in the publidntangible even though the right is alsol97. In addition, the premium paid for
domain and is incidental to a computedescribed in section 197(d)(1)(D) andacquiring a debt instrument with an
program. For this purpose, a copyrightegharagraph (b)(8) of this section (relatingabove-market interest rate is not amor-
or proprietary data or information baseto certain governmental licenses, pertizable under section 197. See section
is treated as in the public domain if itsmits, and other rights) and even thougH.71 for rules concerning the treatment
availability through the computer pro-the right fails to meet one or more ofof amortizable bond premium.

gram does not contribute significantly tothe requirements of paragraph (c)(13) of (ii) Exceptions For purposes of this
the cost of the program. For example, ithis section (relating to certain rights ofparagraph (c)(9), an interest under an
a word-processing program includes dixed duration or amount). (Seeexisting indebtedness does not include
dictionary feature used to spell-check & 1.167(a)-14(c)(1) and (3) for appli-the deposit base (and other similar
document or any portion thereof, thecable rules.) items) of a financial institution. An
entire program (including the dictionary (7) Certain interests in patents orinterest under an existing indebtedness
feature) is computer software regardlessopyrights Section 197 intangibles doincludes mortgage servicing rights, how-
of the form in which the feature is not include any interest (including anever, to the extent the rights are stripped
maintained or stored. interest as a licensee) in a patent, pategbupons under section 1286.

(v) Readily available to the general application, or copyright that is not (10) professional sports franchises
public. Computer software will be acquired as part of a purchase of a tradgection 197 intangibles do not include
treated as readily available to the gener business. (See § 1.167(a)-14(c)(4\ny franchise to engage in professional
eral public if the software may be for applicable rules.) baseball, basketball, football, or any
obtained on substantially the same terms (8) Interests under leases of tangiblesther professional sport, and any item
by a significant number of persons thaproperty—(i) Interest as a lessorSec- (even though otherwise qualifying as a
would reasonably be expected to use thon 197 intangibles do not include anysection 197 intangible) acquired in con-
software. The requirements of this parainterest as a lessor under an existingection with such a franchise.
graph (c)(4)(v) can be met even thoughiease or sublease of tangible real or (11) Mortgage servicing rights Sec-
tshe software is not .avalllable through apersona_l property. In addition, the CO.SEion 197 intangibles do not include any
ystem of retail distribution. of acquiring an interest as a lessor "}ight described in section 197(e)(7)

(5) Certain interests in films, soundconnection with the acquisition of tan'(concerning rights to service indebted-
recordings, video tapes, books, or othegible property is taken into account 8% a5 secured by residential real property
similar property Section 197 intangibles part of the cost of the tangible property,{hat are not acquired as part of a
do not include any interest (including anFor example, if a taxpayer acquires urchase of a trade or business). (See
interest as a licensee) in a film, soundhopping center that is leased to tenana% 1.167(a)-14(d) for applicable I’L.J|eS)
recording, video tape, book, or otheroperating retail stores, any portion of the” . ] '
similar property (such as the right topurchase price attributable to favorable (12) Certain transaction costsSec-
broadcast or transmit a live event) if theease terms is taken into account as pafo" 197 mtangples do hot include any
interest is not acquired as part of af the basis of the shopping center andf€S for professional services and any
purchase of a trade or business. A filmin determining the depreciation deducif@nsaction costs incurred by parties to a
sound recording, video tape, book, otion allowed with respect to the shop-ransaction in which all or any portion
other similar property includes any inci-ping center. (See section 167(c)(2).ff the gain or loss is not recognized
dental and ancillary rights (such as a (i) Interest as a lesseeSection 197 under part Il of subchapter C of the
trademark or trade name) that are necegatangibles do not include any interestntérnal Revnue Code. _
sary to effect the acquisition of title to,as a lessee under an existing lease of (13) Rights of fixed duration or
the ownership of, or the right to use thetangible real or personal property. Fo@mount (i) Section 197 intangibles do
property and are used only in connecthis purpose, an airline lease of arotinclude any right under a contract or
tion with that property. Such incidentalairport passenger or cargo gate is a leag#y license, permit, or other right
and ancillary rights are not included inof tangible property. The cost of acquir-granted by a governmental unit if the
the definition of trademark or tradeing such an interest is taken into acfight—
name under paragraph (b)(10)(i) of thiscount under section 178 and § 1.162— (A) Is acquired in the ordinary course
section. For purposes of this paragraptil(a). If an interest as a lessee under af business and not as part of a pur-
(c)(5), computer software (as defined irlease of tangible property is acquired irchase of a trade or business;
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(B) Is not described in sectionstaxpayer or by another person under assets). See § 1.1060-1T(b)(2). For this
197(d)(1)(A), (B), (C)(ii), (iv), or (vi), contract with the taxpayer, the existingpurpose, all the facts and circumstances,

(E), or (F); and intangible and the improvements orincluding any employee relationships
(C) Either— other modifications are treated as sepahat continue (or covenants not to com-
(1) Has a fixed duration of less thanrate section 197 intangibles for purposepete that are entered into) as part of the

15 years; or of this paragraph (d). transfer of the assets, are taken into

(2) Is fixed as to amount and the (i) Exceptions (A) The exception account in determining whether good-
adjusted basis thereof is properly recovfor self-created intangibles does not apwill or going concern value could attach
erable (without regard to this section)ply to any section 197 intangible de-to the assets.
under a method similar to the unit-of-scribed in section 197(d)(1)(D) (relating (2) Customer-based intangibles

production method. to licenses, permits or other rightsWhether or not a group of assets is
(i) See § 1.167(a)-14(c)(2) and (3)granted by a governmental unit),otherwise described in paragraph (e)(1)
for applicable rules. 197(d)(1)(E) (relating to covenants notof this section, a group of assets consti-

(d) Amortizable section 197 intan-to compete), or 197(d)(1)(F) (relating totutes a trade or business or a substantial
gibles—(1) Definition. Except as other- franchises, trademarks, and trad@ortion thereof if the assets include any
wise provided in this paragraph (d), thenames). Thus, for example, capitalizedustomer-based intangibles (as defined
term amortizable section 197 intangiblecosts incurred in the development, regisin paragraph (b)(6) of this section) or
means any section 197 intangible actration, or defense of a trademark omre acquired in a transaction or series of
quired after August 10, 1993 (or aftertrade name do not qualify for the excep+elated transactions that involve the cre-
July 25, 1991, if a valid retroactive tion and are amortized over 15 yearmtion of any customer-based intangibles.
election under 8§ 1.197-1T has beeminder section 197. (3) Franchise, trademark, or trade
made), and held in connection with the (B) The exception for self-created in-name—(i) In general The acquisition of
conduct of a trade or business or amangibles does not apply to any sectiom franchise, trademark, or trade name
activity described in section 212. 197 intangible created in connectionconstitutes the acquisition of a trade or

(2) Exception for self-created intan-with the purchase of a trade or businesbusiness or a substantial portion thereof.
gibles—(i) In general Except as pro- (as defined in paragraph (e) of this (ii) Exceptions For purposes of this
vided in paragraph (d)(2)(iii) of this section). paragraph (e)(3)—
section, amortizable section 197 intan- (C) If a taxpayer disposes of a self- (A) A trademark or trade name is
gibles do not include any section 197created intangible and subsequently redisregarded if it is included in computer
intangible created by the taxpayer (acquires the intangible in an acquisitiorsoftware under paragraph (c)(4) of this
self-created intangible). described in paragraph (h)(4)(ii) of thissection or in an interest in a film, sound

(i) Created by the taxpayer(A) De- section, the exception for self-createdecording, video tape, book, or other
fined A section 197 intangible is createdintangibles does not apply to the reacsimilar property under paragraph (c)(5)
by the taxpayer to the extent the taxquired intangible. of this section; and
payer makes payments or otherwise in- (3) Exception for property subject to (B) A franchise, trademark, or trade
curs costs for its creation, productionanti-churning rules Amortizable section name is disregarded if its value is
development, or improvement, whethed97 intangibles do not include any prop-nominal or the taxpayer irrevocably dis-
the actual work is performed by theerty to which the anti-churning rules ofposes of it immediately after its acquisi-
taxpayer or by another person under aection 197(f)(9) and paragraph (h) otion.
contract with the taxpayer entered intahis section apply. (4) Acquisitions to be includedThe
before the creation, production, develop- (e) Purchase of a trade or businessassets acquired in a transaction (or se-
ment, or improvement occurs. For ex-Several of the exceptions in section 197ies of related transactions) include only
ample, a technological process develapply only to property that is not ac-assets (including a beneficial or other
oped specifically for a taxpayer underquired in (or created in connection with)indirect interest in assets where the
an arrangement with another person pui transaction or series of related transadnterest is of a type described in para-
suant to which the taxpayer retains altions involving the acquisition of assetsgraph (c)(1) of this section) acquired by
rights to the process is created by theonstituting a trade or business or dhe taxpayer and persons related to the
taxpayer. substantial portion thereof. Property actaxpayer from another person and per-

(B) Contracts for the use of intan- quired in (or created in connection with)sons related to that other person. For
gibles A section 197 intangible is not such a transaction or series of relategurposes of this paragraph (e)(4), per-
created by the taxpayer to the extentransactions is referred to in this sectiorsons are related only if their relationship
that it results from the entry into (oras property acquired as part of (ofis described in section 267(b) or 707(b)
renewal of) a contract for the use of arcreated in connection with) a purchaser they are engaged in trades or busi-
existing section 197 intangible. Thus,of a trade or business. For purposes afesses under common control within the
for example, the exception for self-section 197 and this section, the applicameaning of section 41(f)(1).
created intangibles does not apply tdility of the limitation is determined (5) Substantial portion The determi-
legal and other professional fees inunder the following rules: nation of whether acquired assets consti-
curred by a licensee in connection with (1) Goodwill or going concern value tute a substantial portion of a trade or
the entry into (or renewal of) a contractA group of assets constitutes a trade dousiness is to be based on all of the
for the use of know-how or similar business or a substantial portion theredfcts and circumstances, including the
property. if their use would constitute a trade ornature and the amount of the assets

(C) Improvements and modifications business under section 1060 (that is, iacquired as well as the nature and
If an existing section 197 intangible isgoodwill or going concern value couldamount of the assets retained by the
improved or otherwise modified by theunder any circumstances attach to th&ansferor. The value of the assets ac-
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quired relative to the value of the assetsnidpoint of the period (for example, this section will be included in adjusted

retained by the transferor is not determiannual, semi-annual, or quarterly) sebasis under the rules of paragraph (f)(2)
native of whether the acquired assetfected. of this section.

constitute a substantial portion of a trade (i) Amounts becoming fixed after ex- (i) Franchises, trademarks, or trade

or business. piration of 15-year periodAny amount names and licenses, permits, and other

(6) Deemed asset purchases undetrhat is not : : .Jights granted by governmental units
/ > properly included in the basi . )
section 338 A qualified stock purchase f an amortizable section 197 intangiblirhe costs paid or incurred for the

that is treated as a purchase of assefs renewal of a franchise, trademark, or

under section 338 shall be treated as 'ém'.l after thg expiration of the 15'y.eartrade name or any license, permit, or
transaction involving the acquisition ofperIOd described in paragraph (f)(1)(i) of

. tion i tized in full i di other right granted by a governmental
assets constituting a trade or busineddis section is amortized in full immedi- i~ o "o agency or instrumentality

only if the direct acquisiton of the &t€ly upon the inclusion of the amounthereof are amortized over the 15-year
assets of the corporation would havd" the basis of the intangible. period that begins with the month of
been treated as the acquisition of assets (i) Time for including amounts in renewal. Any costs paid or incurred for
constituting a trade or business. basis See § 1.461-1(a)(1) for rulesthe issuance, or earlier renewal, continue
(f) Computation of amortization de- governing the time at which an amounto be taken into account over the re-
duction—(1) In general Except as pro- may be taken into account by a taxpayemaining portion of the amortization pe-
vided in paragraph (f)(2) of this section,using the cash receipts and disbursgiod that began at the time of the
the amortization deduction allowable unments method, and § 1.461-1(a)(2) foissuance, or earlier renewal. Any amount
der section 197(a) is computed as folrules governing the time at which apaid or incurred for the protection, ex-
lows: _ _ liability is incurred and generally takenpPansion, or defense of a trademark or
(i) The adjusted basis (for purposesnto account (for example, by treatingtrade name and chargeable to capital
of d_etermmln_g galn) of_ an amqrtlzablethe amount of the liability as a capitalf’iccount is treated as an amount paid or
section 197 intangible is qmomze.d r_at'expenditure) by an accrual basis taxlncglrred for a renewal. _
ably over the 15-year period beglnnmgpayer (iii) Certain reinsurance transactions
on the later of— ' o See paragraph (g)(4)(ii) of this section
(A) The first day of the month in (3) Determination of amounts charge-,. gpecial rules regarding the adjusted
which the property is acquired; or able to capital account in certain pagis of an insurance contract acquired
(B) In the case of property held incases—(i) Covenants not to competetnrough an assumption reinsurance
connection with the conduct of a tradefights granted by governmental units.transaction.
or business, the first day of the month irand contracts for the use of section 197 (4) Transactions subject to section
which the active conduct of the trade orfintangibles—(A) In general In the case 338 or 1060 In the case of a section
business begins. of a covenant not to compete or otheng7 intangible deemed to have been
(i) Except as otherwise provided insimilar arrangement described in paraacquired as the result of a qualified
this section, adjusted basis is determinediraph (b)(9) of this section, any licensestock purchase within the meaning of
under section 1011 and salvage value igermit, or other right granted by asection 338(d)(3), the basis shall be
disregarded. governmental unit or an agency or indetermined pursuant to section 338(b)(5)
(iii) Property is not eligible for amor- strumentality thereof described in paraand the regulations thereunder. In the
tization in the month of disposition. graph (b)(8) of this section, or a contractase of a section 197 intangible acquired
(iv) The amortization deduction for afor the use of a section 197 intangiblein an applicable asset acquisition within
short taxable year is based on the nunflescribed in paragraph (b)(11) of thishe meaning of section 1060(c), the
ber of months in the short taxable yearsection, the amount chargeable to capitajasis shall be determined pursuant to
(2) Treatment of contingent amountsaccount includes all amounts required t@ection 1060(a) and the regulations
—(i) Amounts added to basis duringPe paid pursuant to the agreement Ofhereunder.
15-year period Any amount that is right, whether or not any amount would (g) Special rules—(1) Treatment of
properly included in the basis of anbe deductible under section 162 if thecertain dispositions—(i) Loss disallow-
amortizable section 197 intangible afte@greement or right were not a sectiomnce rules—(A) In general No loss is
the first month of the 15-year period197 intangible. recognized on the disposition of an
described in paragraph (f)(1)(i) of this (B) Time for taking amounts into ac- amortizable section 197 intangible ac-
section and before the expiration of thiscount For purposes of this paragraphquired in a transaction or series of
period is amortized ratably over the(f)(3), in applying the provisions of related transactions in which the tax-
remainder of the 15-year period. For thi§§ 1.461-1(a)(1) (in the case of a taxpayer acquired other amortizable section
purpose, the remainder of the 15-yeapayer using the cash receipts and dist97 intangibles if, after the disposition,
period begins on the first day of thebursements method of accounting) anthe taxpayer retains any of the other
month in which the basis increase oc§ 1.461-1(a)(2) (in the case of a tax-amortizable section 197 intangibles, or
curs. Any reasonable convention may bg@ayer using an accrual method of acthe right to use, or an interest in, any of
used to determine the month in whichcounting), all amounts required to bethe other amortizable section 197 intan-
the basis increase incurs, provided thataid under an agreement described igibles (the retained intangibles). Except
the method selected is used consistentlyaragraph (b)(9) or (11) of this sectionas otherwise provided in paragraph
for all amortizable section 197 intan-shall be treated as amounts payabléy)(1)(iv)(B) of this section, the adjusted
gibles acquired in the same transactionnder the terms of a debt instrumenbasis of each of the retained intangibles
(or series of related transactions) andssued in exchange for property. Continis increased by the product of the loss
that it does not result in any amountgent payments made under an agreemetiitat is not recognized solely by reason
being added to basis earlier than theescribed in paragraph (b)(9) or (11) ofof this rule and a fraction, the numerator
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of which is the adjusted basis of thetion) from an acquired mortgage poolwhich all other retained intangibles have
retained intangible on the date of thenor the worthlessness of only soméeen disposed of or become worthless.
disposition and the denominator ofinformation from an acquired data base (2) Treatment of certain nonrecogni-
which is the total adjusted bases of altonstitutes the disposition of a sepation and exchange transactiongi) In
the retained intangibles on that date. Theately acquired intangible. general—(A) Transfer disregardedEx-
abandonment of an amortizable section (i) Disposition of a covenant not to cept as otherwise provided in paragraph
197 intangible, or any other event ren'compete If a covenant not to Compete(h) of this section, if a section 197
dering an amortizable section 197 intan- intangible is transferred in a transaction

gible worthless, is treated as a disposi9r any other arrangement having SUbaescribed in paragraph (g)(2)(ii) of this

stantially the same effect is entered int%ection, the transfer is disregarded in

tion of the intangible for purposes of; : . : o
this paragraph (g)(1), and the abandonelfi connection with the direct or indirect yosormining—

or worthless intangible is disregarde?cq”'s't'on of an interest in a trade or 7y \whether, with respect to so much
(that is, it is not treated as a retained®USiNess, the disposition or worthlessys e intangible’s basis in the hands of
intangible) for purposes of applying this"€SS Of the covenant or other arrang&ne transferee as does not exceed its
paragraph (g)(1) to the subsequent dighent will not be considered to ocCurpagis i the hands of the transferor, the
position of any other amortizable sectioriNtil the disposition or worthlessness ofangiple is an amortizable section 197
197 intangible. all interests in that trade or business. FQ'htangibIe; and

(B) Certain nonrecognition transfers €xample, a covenant not to compete )" The amount of the deduction un-
The loss disallowance rule in paragrapfgNtered into in connection with theqer"section 197 with respect to such
(@)(1)()(A) of this section also applies Purchase of stock continues to be amorg,gjg.
when a taxpayer transfers an amortiziZ€d on a 15-year straightline basis gy appiication of general rulelf the
able section 197 intangible from an(€ven after the covenant expires or bepangiple described in paragraph

omes worthless) unless all the trades 5)(2)()(A) of this section was an amor-

acquired trade or business in a transa% _ . hich :
tion in which the intangible js Pusinesses in which an Interest wag;apje’ section 197 intangible in the

transferred-basis property and, after th@cauired through the stock purchase (Ofands of the transferor, the transferee
transfer, retains other amortizable secd!l the purchasers interests in thos§y continue to amortize its adjusted
tion 197 intangibles from the trade orifades or businesses) also are disposglsis 1o the extent it does not exceed
business. Thus, for example, the transfélf O become worthless. the transferor's adjusted basis, ratably
of an amortizable section 197 intangible (iv) Taxpayers under common conpver the remainder of the transferor’s
to a corporation in exchange for stock infrol—(A) In general Except as provided 15-year amortization period. If the intan-
the corporation in a transaction dedn paragraph (g)(1)(iv)(B) of this sec-gible was not an amortizable section
scribed in section 351, or to a partnertion, all persons that would be treated agg7 intangible in the hands of the
ship in exchange for an interest in thed single taxpayer under section 41(f)(1ransferor, the transferee’s adjusted ba-
partnership in a transaction described ifre treated as a single taxpayer undejis, to the extent it does not exceed the
section 721, when other amortizablghis paragraph (g)(1). Thus, for exampletransferor's adjusted basis, cannot be
section 197 intangibles acquired in thed 10ss is not recognized on the disposiamortized under section 197. In either
same transaction are retained, followedion of an amortizable section 197 intanevent, the intangible is treated, with
by a sale of the stock or partnershigible by a member of a controlled grouprespect to so much of its adjusted basis
interest received, will not avoid theOf corporations (as defined in sectionin the hands of the transferee as exceeds
application of the loss disallowance pro41(f)(5)) if, after the disposition, anotherits adjusted basis in the hands of the
vision to the extent the adjusted basis offember retains other amortizable searansferor, in the same manner for pur-
the transferred intangible at the time ofion 197 intangibles acquired in theposes of section 197 as an intangible
the sale exceeds its fair market value giame transaction as the amortizable segcquired from the transferor in a trans-
that time. tion 197 intangible that has been disaction that is not described in paragraph
(i) Separately acquired property Posed of. (9)(2)(ii) of this section. The rules of
Paragraph (g)(1)(i) of this section does (B) Treatment of disallowed losdf this paragraph (g)(2)(i) also apply to any
not apply to an amortizable section 19#etained intangibles are held by a persoaubsequent transfers of the intangible in
intangible that is not acquired in aother than the person incurring the disala transaction described in paragraph
transaction or series of related transadewed loss, only the adjusted basis ofg)(2)(ii) of this section.
tions in which the taxpayer acquiresintangibles retained by the person incur- (i) Transactions coveredThe trans-
other amortizable section 197 intanting the disallowed loss is increasedactions described in this paragraph
gibles (a separately acquired intangible)and only the adjusted basis of thos€g)(2)(ii) are—
Consequently, a loss may be recognizethtangibles is included in the denomina- (A) Any transaction described in sec-
upon the disposition of a separateljtor of the fraction described in para-tion 332, 351, 361, 721, or 731; and
acquired section 197 intangible. How-graph (g)(1)(i))(A) of this section. If (B) Any transaction between corpora-
ever, the termination or worthlessness ofione of the retained intangibles are heltions that are members of the same
only a portion of an amortizable sectionby the person incurring the disallowedconsolidated group immediately after the
197 intangible is not the disposition of aloss, the loss is allowed ratably, as dransaction.
separately acquired intangible. For exdeduction under section 197, over the (iii) Certain exchanged-basis prop-
ample, neither the loss of several cusremainder of the period during whicherty. This paragraph (g)(2)(iii) applies to
tomers from an acquired customer listthe intangible giving rise to the lossproperty that is acquired in a transaction
the termination of several mortgagesvould have been amortizable, excepsubject to section 1031 or 1033 and is
(not qualifying for the exception setthat any remaining disallowed loss ispermitted to be acquired without recog-
forth in paragraph (c)(11) of this sec-allowed in full on the first date on nition of gain (replacement property).
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Except as otherwise provided in parasation of activities by a partnership), the (3) Application of section 754 to ac-
graph (h) of this section, replacementerminated partnership is treated as thquisitions of an interest in an intangible
property is treated as if it were thetransferor and the distributee partner i®ield through a partnership Any in-
property by reference to which its basidreated as the transferee with respect torease in the basis of partnership prop-
is determined (the predecessor propertygny section 197 intangible held by theerty under section 734(b) (relating to the
in determining whether, with respect toterminated partnership immediately preoptional adjustment to the basis of un-
so much of its basis as does not exceetkding the termination. distributed partnership property) or sec-
the basis of the predecessor property, the (D) Anti-churning rules See para- tion 743(b) (relating to the optional
replacement property is an amortizablgraph (h) of this section for the applica-adjustment to the basis of partnership
section 197 intangible and the amortization of the anti-churning rules. property) is taken into account under
tion period under section 197 with re- (v) Distributions to which section section 197 by a partner as if the
spect to such basis. Thus, if the predef32(d) applies Paragraph (g)(2)(i) of increased portion of the basis were
cessor property was an amortizablghis section applies to a distribution of aattributable to the partner's acquisition
section 197 intangible, the taxpayer willsection 197 intangible to which sectionof the underlying partnership property
amortize the adjusted basis of the re732(d) (relating to special partnershipand as if the property were acquired
placement property, to the extent it doedasis to transferee) applies. For purposdeom the distributee partner on the date
not exceed the adjusted basis of thef section 197, any increase in the basief the distribution (in the case of a basis
predecessor property, ratably over thef the distributed intangible under secdincrease under section 734(b)) or from
remainder of the 15-year amortizatiortion 732(d) is taken into account by athe transferor of the partnership interest
period for the predecessor property. Ipartner as if the increased portion wer@n the date of the transfer (in the case
the predecessor property was not aattributable to the partner’s acquisitionof a basis increase under section
amortizable section 197 intangible, theof the underlying partnership property743(b)). (See paragraph (h) of this sec-
adjusted basis of the replacement prompn the date of distribution from thetion for the application of the anti-
erty, to the extent it does not exceed théransferor of the partnership interest ochurning rules.)
adjusted basis of the predecessor prophe deceased partner, as the case may(4) Treatment of certain reinsurance
erty, may not be amortized under sectioe. For purposes of the effective dat@ransactions—(i) In general Section
197. In either event, the replacemenand anti-churning rules (paragraphg97 applies to any insurance contract
property is treated, with respect to sdd)(1) and (h) of this section), theacquired from another person through an
much of its adjusted basis as exceedstangible is treated as having beemssumption reinsurance transaction. For
the adjusted basis of the predecessacquired by the transferee partner at thgurposes of section 197, an assumption
property, in the same manner for purtime of the transfer of the partnershipreinsurance transaction is—
poses of section 197 as property acinterest described in section 732(d). For (a) Any arrangement in which one
quired from the transferee in a transacpurposes of determining the amortizaynsyrance company (the reinsurer) be-
tion that is not subject to section 1031tion period under section 197 with re-comes solely liable to policyholders on
or 1033. (See paragraph (h) of thisspect to any increased basis, howevegontracts transferred by another insur-
section for the application of the anti-the intangible is treated as having beeRnce company (the ceding company);
churning rules.) acquired by the transferee partner at thgng

(iv) Transfers under section 708(b)-time of the distribution described in
(1)>—(A) In general Paragraph (g)(2)(i) section 732(a). (See paragraph (h) Oéo
of this section applies to transfers ofthis section for the application of the
section 197 intangibles that occur or aranti-churning rules.) - - : .
deemed to occur by reason of the termi- (vi) Curative and remedial alloca- ,, () Detérmination of adjusted basis

: ; - : (A) Acquisitions (other than under sec-
nation of a partnership under sectiortions under section 704(c)or purposes N 338) of ified i i
708(b)(1). of paragraph (g)(2)(i) of this section, if 10N 338) of specified insurance con

(B) Termination by sale or exchangea section 197 intangible is transferred t(g)acts The amount taken Into account
of interest In applying paragraph a partnership in a transaction describelf’’. PUrPoses of section 197 as the

: : : - : : : adjusted basis of specified insurance

(9)(2)(i) of this section to a partnershipin section 721, the basis of the intan- tract defined i "
that is terminated pursuant to sectiomgible in the hands of the transferorcONtracts (as. eéfined In  section
708(b)(1)(B) (relating to a sale or ex-includes the amount of any curative 0|848(e)(l)) acquired In an assumption
change of an interest), the terminatedemedial allocations of amortization that EnSurance transaction that is not de-
partnership is treated as the transferaare made to a noncontributing partne?cr'b.ed n paralgrapﬂ (g)(4)(|)(B)f of this
and the new partnership is treated as theith respect to the contributed intan-SeCtioN s equal to t € excess ol—
transferee with respect to any sectiomible under the curative or remedial (1) The amount paid or incurred (or
197 intangible held by the terminatedmethods for making allocations undefr®ated as having been paid or incurred)
partnership immediately preceding thesection 704(c). Thus, for example, if aly the reinsurer for the purchase of the
termination. (See paragraph (g)(3) ofontributed intangible is not an amortiz-contracts (as determined under § 1.817-
this section for the treatment of in-able section 197 intangible in the hand4(d)(2)); over y
creases in the basis of property of thef the transferor, any remedial alloca- (2) The amount of the specified
terminated partnership under sectiotiions of amortization made to a nonconpolicy acquisition expenses that are at-
743(b).) tributing partner with respect to thetributable to the reinsurer's net positive

(C) Other terminations In applying intangible are not amortizable underconsideration for the reinsurance agree-
paragraph (g)(2)(i) of this section to asection 197. See § 1.704-3(c) and (dgw”t (as determined under § 1.848-
partnership that is terminated pursuanfor a description of the curative and2(f)(3)).
to section 708(b)(1)(A) (relating to ces-remedial methods. (B) Other acquisitions [Reserved]
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(5) Amounts paid or incurred for a as having sold, exchanged, or otherwissection 197 intangible in the hands of
franchise, trademark, or trade nam#é disposed of property in a transaction fothe seller (or transferor), but only if the
an amount to which section 1253(d)purposes of any provision of the Internakcquisition by the taxpayer or sale by
(relating to the transfer, sale, or othelRevenue Code solely by reason of théhe seller (or transfer by the transferor)
disposition of a franchise, trademark, ompplication of paragraph (g)(7)(i) of thiswas not part of a transaction or a series
trade name) applies is described in secection to any other party to the transacef related transactions in which the
tion 1253(d)(1)(B) (relating to contin- tion. seller (or transferor) previously acquired
gent serial payments), the amount is (h) Anti-churning rules—(1) Conver- the intangible or interest therein.
deductible under section 1253(d)(1) andions of existing goodwill, going con- (5) Special partnership provisions
is not included in the adjusted basis otern value, and certain other section(i) Basis increases In determining
the intangible for purposes of sectionl97 intangibles Except as otherwise whether the anti-churning rules of this
197. Any other amount, whether fixedprovided in this paragraph (h), goodwill,paragraph (h) apply to any increase in
or contingent, to which section 1253(d)going concern value, or any other secthe basis of partnership property under
applies is chargeable to capital accourtion 197 intangible for which a depre-section 732, 734, or 743, the determina-
under section 1253(d)(2) and is amortizeiation or amortization deduction wouldtions are made at the partner level and
able only under section 197. not have been allowable prior to theeach partner is treated as having owned

(6) Amounts properly taken into ac-enactment of section 197 may not beind used the partner’s proportionate
count in determining the cost of prop-amortized as an amortizable section 19%hare of the partnership property. Thus,
erty that is not a section 197 intangible intangible if the section 197 intangiblefor example, the anti-churning rules do
Section 197 does not apply to ans acquired by a taxpayer after Augushot apply to an increase in the basis of
amount that is properly taken into ac-10, 1993 (or after July 25, 1991, if apartnership property under section
count in determining the cost of prop-valid retroactive election pursuant to743(b) that occurs upon the acquisition
erty that is not a section 197 intangible§ 1.197-1T has been made) and eief an interest in a partnership that has
The entire cost of acquiring the otherther— made a section 754 election if the
property is included in its basis and (i) The taxpayer or a related persorperson acquiring the partnership interest
recovered under other applicable Interheld or used the intangible or an interesgeither is not related to the person trans-
nal Revenue Code provisions. therein at any time during the transitionferring the partnership interest or ac-

(7) Treatment of amortizable sectionperiod; quired the interest upon the death of the
197 intangibles as depreciable prop- (ii) The taxpayer acquired the intan-former partner. Similarly, the anti-
erty—() In general An amortizable gible from a person that held the intanchurning rules do not apply to a con-
section 197 intangible is treated as propgible at any time during the transitiontinuing partner’s proportionate share of
erty of a character subject to the allowperiod and, as part of the transactionan increase in the basis of partnership
ance for depreciation under section 167the user of the intangible does notproperty under section 734(b) that oc-
Thus, for example, an amortizable secehange; or curs upon the distribution of property of
tion 197 intangible is not a capital asset (ii) The taxpayer grants the right toa partnership that has made a section
for purposes of section 1221, but if helduse the intangible to a person (or &54 election if the continuing partner is
for more than one year, it generallyperson related to that person) that heldot related to the distributee partner.
qualifies under section 1231 as propertyr used the intangible at any time during (ii) Curative and remedial allocations
used in a trade or business. Also, athe transition period. under section 704(c) In determining
amortizable section 197 intangible is (2) Amounts deductible under sectionwhether the anti-churning rules of this
section 1245 property and section 1239253(d) For purposes of paragraphparagraph (h) apply, any curative or
applies to any gain recognized upon itgh)(1) of this section, deductions allow-remedial allocation of amortization
sale or exchange between related peable under section 1253(d)(2) or deducmade to a noncontributing partner under
sons (as defined in section 1239(b))tions allowable pursuant to an electiorthe curative or remedial methods for

(ii) Exceptions and limitatiors(A) under section 1253(d)(3) (in either casenaking allocations under section 704(c)
Unstated interest and original issue dis-as in effect prior to the enactment ofis treated in the same manner as a
count rules In the case of the acquisi-section 197) are treated as deductionsoncurative or nonremedial allocation of
tion of any amortizable section 197allowable for amortization. amortization. Thus, for example, if the
intangible in a transaction that would (3) Transition period For purposes of anti-churning rules would apply to a
not be treated as the sale or exchange ttiis paragraph (h), the transition periochonremedial allocation of amortization
property by the person from which thebegins on July 25, 1991, and ends omo a noncontributing partner, the anti-
intangible was acquired, paragraptAugust 10, 1993, except that for taxpay<churning rules apply to any remedial
(9)(7)(i) of this section shall not apply ers that made a valid retroactive electiorallocation of amortization. See § 1.704—
(and the amortizable section 197 intanpursuant to § 1.197-1T, the transitior8(c) and (d) for a description of the
gible shall not be treated as propertyperiod is July 25, 1991. curative and remedial methods.
for purposes of— (4) Exceptions The anti-churning (6) Related persor-(i) In general

(1) Section 483(c) (relating to pay-rules of this paragraph (h) do not applyExcept as otherwise provided in para-
ments on account of the sale or exto— graph (h)(6)(iii) of this section, a person
change of property); and (i) The acquisition of an intangible is related to another person for purposes

(2) Section 1274(c) (relating to debtby a taxpayer if the basis of the intan-of this paragraph (h) if—
instruments given in consideration forgible is determined under section (A) The person bears a relationship
the sale or exchange of property). 1014(a); or to that person that would be specified in

(B) Treatment of other parties to (i) The acquisition of an intangible section 267(b) (determined without re-
transaction No person shall be treatedby a taxpayer that is an amortizablegard to section 267(e)) and, by substitu-
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tion, section 267(f)(1), if those sectionstion period and that is no longer intaxpayer acquires the intangible, then
were amended by substituting 20 perexistence is deemed to be in existencthe anti-churning rules described in this
cent for 50 percent; or for purposes of determining whether theparagraph (h) only apply to the extent

(B) The person bears a relationship tdaxpayer that acquired the property ighe taxpayer's adjusted basis in the
that person that would be specified irrelated to the corporation, partnershipintangible exceeds the gain recognized.

section 707(b)(1) if that section wasor trust. (i) Manner of making election[Re-
amended by substituting 20 percent for (8) Special rules for section 338served]
50 percent; or deemed acquisitionsin the case of a (iii) Determination of highest mar-

(C) The persons are engaged imualified stock purchase that is treatedjinal rate of tax For the purpose of
trades or businesses under common coas a deemed sale and purchase of asseistermining the highest marginal rate of
trol (within the meaning of section pursuant to section 338, the corporatiomax applicable to the person from which
41(f)(1)(A) and (B)). that is treated as selling its assets as the taxpayer acquires the intangible, the

(i) Time for testing relationshipg-or result of an election thereunder (oldfollowing rules shall apply:
purposes of this paragraph (h), a persotarget) is not considered related to the (A) Noncorporate taxpayersin the
is treated as related to another person dorporation that is treated as purchasingase of an individual, estate, or trust, the
the relationship exists— the assets (new target) if stock of oldhighest marginal rate of tax shall be the

(A) In the case of a single transac-target meeting the requirements of sediighest marginal rate of tax in effect
tion, immediately before or immediatelytion 1504(a)(2) is, or is deemed to haveinder section 1, determined without re-
after the acquisition of the intangiblebeen, acquired by purchase after Julgard to section 1(h).
involved; or 25, 1991. See § 1.338-2(d). Thus, for (B) Corporations and tax-exempt en-

(B) In the case of a series of relatecexample, if a corporation (the purchastities. In the case of a corporation or an
transactions, at any time during theng corporation) makes a qualified stockentity that is exempt from tax under
period beginning immediately before thepurchase of the stock of another corposection 501(a), the highest marginal rate
earliest acquisition and ending immedi+ation (target) from unrelated third par-of tax shall be the highest marginal rate
ately after the last acquisition of anyties in July 1997, and a section 338f tax in effect under section 11, deter-
intangible acquired in the series ofelection is made by the purchasing cormined without regard to any rate that is
transactions. poration, the deemed asset purchasalded to the otherwise applicable rate in

(i) De minimis rule—(A) In general shall not be considered as an acquisitionrder to offset the effect of the gradu-
Two corporations shall not be treated abetween related persons solely by virtuated rate schedule.
related persons for purposes of thi®f the fact that old target and new target (iv) Special rule for pass-through en-
paragraph (h)(6) if— are treated as the same corporation fdities. In the case of a partnership or S

(1) The corporations would (but for certain other purposes of the Code ocorporation, the election under para-
the application of this paragraphthat old target and new target are thegraph (h)(9)(i) of this section—
(h)(6)(iii)) be treated as related personsame corporation under the laws of the (A) Shall be made by the entity
solely by reason of substituting “morestate or other jurisdiction of its organi-rather than by its owners or members;
than 20 percent” for “more than 50 zation. However, the anti-churning rulesand
percent” in section 267(f)(1)(A); and of this paragraph (h) may nevertheless (B) Shall constitute an election by

(2) The beneficial ownership interestapply to a deemed asset purchase resutach of the owners or members of the
of one corporation in the stock of theing from a section 338 election becausentity (rather than the entity itself) to
other corporation represents less than 16ld target and new target are otherwis@ay a tax, determined as provided in this
percent of the total combined votingtreated as related parties within theparagraph (h)(9), on the portion of the
power of all classes of stock entitled tomeaning of paragraph (h)(6) of thisgain properly allocable to each such

vote and less than 10 percent of theection. owner or member.
total value of the shares of all classes of (9) Exception to anti-churning rules (v) Coordination with other provi-
stock outstanding. where gain is recognized(i) In gen- sions—(A) In general For purposes of

(B) Determination of beneficial own- eral. If a taxpayer would not be subjectapplying any provision of chapter 1 or
ership interest For purposes of this to paragraph (h) but for the substitutionchapter 6 of the Code other than section
paragraph (h)(6)(iii), the beneficial own-of 20 percent for 50 percent underl97(f)(9)(B), both the amount of gain
ership interest of one corporation in theparagraph (h)(6)())(A) of this sectionsubject to the tax determined under
stock of another corporation shall beand the person (whether or not subjegparagraph (h)(9)(i) of this section and
determined under the principles of secto Federal income tax) from which thethe amount of the tax shall be disre-
tion 318(a), except that— taxpayer acquires the intangible elects tgarded. Thus, for example, the amount

(1) In applying section 318(a)(2)(C), recognize gain on the disposition of theof the gain shall not be reduced by any
the 50 percent limitation containedintangible and, notwithstanding anynet operating loss deduction under sec-
therein shall not be applied; and other provision of the Internal Revenuetion 172(a), any capital loss under sec-

(2) Section 318(a)(3)(C) shall be ap-Code, agrees to pay an amount thatjon 1212, or any other similar loss or
plied by substituting “20 percent” for when added to any other Federal incomdeduction. The amount of tax deter-
“50 percent”. tax, equals the gain on the dispositioomined under paragraph (h)(9)(i) of this

(7) Special rules for entities that multiplied by the highest marginal ratesection shall not be reduced by any
owned or used property at any timeof tax imposed by section 1 (for indi- credit of the taxpayer. In computing the
during the transition period and that are viduals, estates, or trusts) or 11 (foramount of any net operating loss, capital
no longer in existenceA corporation, corporations), whichever is applicableloss, or other similar loss or deduction,
partnership, or trust that owned or usedor the taxable year in which the gain isor any credit that may be carried to any
property at any time during the transi-realized by the person from which thetaxable year, any gain recognized, and
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any tax paid, under paragraph (h)(9)(iof which is to avoid any of the anti- 197(d)(1)(D) and paragraph (b)(8) of this section
of this section shall not be taken intochurning rules for intangibles describedd: as such, may not be treated as self-created

. : . intangibles eligible for exclusion under section
account. in paragraph (h)(1) of this section. Thus,_197(c)(2).

(B) Section 1374 No provision of for example, if section 197 intangibles Example 3. Advertising costgi) Q manufac-
paragraph (h)(9)(iv) of this section shallare acquired in a transaction (or seriesires and sells consumer products through a series
preclude the application of section 1374f related transactions) in which OptiOng):ee\ll\lsheOI(;Zngrsofair;g F?r'ggbbctt“‘g;- e'r?co‘ﬁ:jaeéing’ o
(relating to a tax on certain built-in to acquire stock are issued to a party t@umer loyalty to its products and to enhance the
gains of S corporations) to any gainthe transaction, but the option is NOtaue of the goodwill, trademarks, and trade
with respect to which the election de-treated as having been exercised fafames of the business, Q advertises its products to
scribed in paragraph (h)(9)(i) of thispurposes of paragraph (h)(6) of thighe consuming public. It regularly incurs costs to
section is made. Neither paragrapisection, this paragraph (h)(11) may apgdevelop radio, television, and print advertisements.

. - These costs generally consist of employee costs
(h_)(9)(|v). nor paragraph (h)(9)(v)(A) of pIy_to the transaction. and amounts paid to independent advertising agen-
this section shall be treated as preclud- (i) [Reserved]. cies. Q also incurs costs to run these advertise-
ing a taxpayer from applying the provi- (j) General anti-abuse ruleThe rules ments in the various media for which they were
sions of section 1366(f)(2) (relating toin this section shall be interpreted and’ee‘c’tei(')%p‘el‘g7E>;ﬁzgtefggg‘[‘: m‘?gﬁij'bfeam‘izi‘r';”agg
treatment of the tax imposed by sectiorapplied as necessary and appropriate ﬁgcessaw expenses deductible under section 162.
1374 as a loss sustained by the $revent avoidance of the purposes Of (i) The advertising costs are not subject to
corporation) in determining the amountsection 197. If one of the principal amortization under section 197 pursuant to para-
of tax payable under paragraph (h)(9)(ipurposes of a transaction is to achieve gaph (a)(3) of this section because they are
of this section. tax result that is inconsistent with the®tnervise deductible. .

C) Procedural and administrative purposes of section 197, the Commis; Example 4. Covenant fiot to compete acquired
©) f purp ' ¢ ih connection with stock redemptior(i) R, a
provisions For purposes of subtitle F,sioner can recast the transaction fogorporation, redeems all of its stock owned by A,
the amount determined under paragrapRederal tax purposes as appropriate ten individual. R and A have no business relation-

(h)(9)(i) of this section is treated as aachieve tax results that are ConSiSte@ﬂgsehvg:élre?;gtigtnhsﬂpex|cnepctoilor:eéggncwﬁr?r?;i-

stock redemption, R and A enter into an agreement

tax imposed by section 1 or 11, aswith the purposes of section 197, in

appropriate. ) light of the aPP"C&ble statutory _andcontaining a covenant not to compete. Under this
(D) Installment method The gain regulatory provisions and the pertinentgreement, A agrees that A will not compete with
subject to the tax determined undefacts and circumstances. the business of R within a prescribed geographical

; ; ; - _ territory for a period of three years after the date
paragraph (h)(9)(|) of this section may (k) Examples The foIIowmg ex on which the stock redemption is completed. In

not be _reporte_d under the method d_eamples illustrate the application of thiSexchange for this agreement, R pays A consider-
scribed in section 453(a). Any such gairsection: ation in addition to the amount paid for the stock
that would, but for the application of Example 1. Computer softwar@) X purchases redeemed by R.
this paragraph (h)(9)(v)(D), be takenall of the assets of an existing _trade_ or busine’ss (ii) Bgcause_ the agreement was entered intp in
into account under section 453(a) Shaﬁrom Y. One of the assets acquired is all of Y'sconnection with the reacquisition by R of its
. . rights in certain computer software previouslystock, section 162(k) provides that no deduction
be taken Into account In the S8M&sed by Y under the terms of a nonexclusiveshall be allowed for any amount paid or incurred
manner as if an election under sectiomcense from the software developer. The softwarg@ursuant to the agreement. Accordingly, pursuant
453(d) (relating to the election not towas developed for use by manufacturers to mainto paragraph (a)(4) of this section, section 197
apply section 453(a)) had been madédan a comprehensye accounting system, includindoes not apply to these gmounts:.
(10) Transactions subject to bothgene_ral and subsidiary ledgers, [_)ayroll, accounts E_xampl(_e 5. Substantial portion of trade or
: ) - receivable and payable, cash receipts and disburseusiness (i) S owns and operates 100 restaurants
anti-churning and nonrecognition rules ments, fixed asset accounting, and inventory cosh various locations. Each of these restaurants is
If a person acquires a section 197ccounting and controls. The software was nobperated using a well-established trade name made
intangible in a transaction described msubstantiallfy modifieori] Io)r( l;(s;? l:f)th within thecgvailable to S under the terms of a franchise
; ; meaning of paragraph (c)(4)(i) of this section andagreement with F. S determined to cease operatin
paragraph (g)(2) of this SeC“OT‘ from. awas acquired directly by Y from the developer.oge of the franchised restaurants. AccordirF:eg, Sg
person in whose hands the intangiblene geveloper does not maintain wholesale osold to B all of the assets that it had used
was an amortizable section 197 intanretail outlets but markets the software directly toexclusively in connection with the operation of its
gible, and as a result of the transactionyltimate users. Y's license of the software isrestaurant at that location. B agreed to extend an
the person is or becomes related to ant'};nit_ed to an entityfth?t is actively engaged inohfferI of gmpl(éyment_ tod all qf r:he en:\plofyeesh_at
. . usiness as a manufacturer. that location. B acquired no rights to the franchise
pe_rson qescnbed_ In pa_ragraph (h)(1) o (ii) Notwithstanding these limitations, the soft- or to any of the trademarks or trade names that
this section, the intangible ceases t0 b&are is considered to be readily available to thénad been used by S.
an amortizable section 197 intangible irgeneral public for purposes of paragraph (c)(4)(i) (i) The transaction between B and S is a
the hands of the transferee unless thef this section. Accordingly, the software is not atransaction involving the acquisition of assets
; ; ; section 197 intangible. constituting a trade or business or a substantial
eﬁ(czp_t_lonf t[?]IjOVIde(tj_ n [:I)_araglrfaph Example 2. Governmental rights of fixed dura-portion thereof within the meaning of paragraph
( )( )(”) 0 . IS sec |0.n app 'e_s' a tion. (i) City M operates a municipal water (e) of this section, notwithstanding that B did not
person acquires a section 197 intangiblgystem. In order to induce X to locate a newacquire a franchise from S or that the assets did
in anticipation of becoming related tomanufacturing business in the city, M grants X thenot represent a substantial portion of the assets

any person described in paragraph (h)(lgght to purchase water for 16 years at a specifiedised by S in that trade or business.
of this section, the intangible is not anPli®: X incurs legal fees and other costs for Example 6. Separate acquisition of franchiéd
- - . . . rofessional services in the amount of $10x inS is a franchisor of retail outlets for specialty

amortizable section 197 intangible in the@onnection with its efforts to obtain these rights.coffees. On July 1, 1997, G enters into an
hands of the transferee. (i) The rights granted by M are described inagreement with S pursuant to which G is permit-

(11) Anti-churning anti-abuse rule section 197(e)(4)(B) and paragraph (c)(6) of thiged to acquire and operate a store using the S
Section 197 does not apply to any?i(_:tion alnd,_ thus, a:e not a s_er(]:tion d1_97 inrt]angigle_tradﬁmark and tradeGname at the Iocatign§fggiggg
: . . . is exclusion applies notwithstanding that thein the agreement. agrees to pa ,
Imanglble acqqlred by a,taXpa_yer lf, therights may not qugﬁfy for exclusion undger sectionupon exegcution of the aggreementpagd also agrees
taxpayer acquires the intangible in a97(e)4)D) and paragraph (c)(13) of this sectiorto pay, on a monthly basis throughout the term of
transaction one of the principal purposesr that they also may be described in sectiorthe franchise, a specified percentage of gross sales
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from the store. The agreement contains detailed (i) Under paragraph (g)(1)(iii) of this section, tized over the 10 years remaining in the original
specifications for the construction and operation ofhe covenant is not treated as having been dist5-year amortization period for the intangible.
the business, but G is not required to purchasgosed of (or becoming worthless) because C has Example 12. Acquisition of an interest in part-
from S any of the materials necessary to construdiot disposed of all interests in the trade omership with a section 754 electioi) The facts
the improvements at the location specified in theusiness acquired in the same transaction as tlzge the same as in Example 11, except that a
franchise agreement. covenant. The covenant is not a contingent incomsection 754 election is in effect for 2003.
asset within the meaning of § 1.1060-1T(f)(4)(i). (ii) Pursuant to section 197(f)(9)(E) and para-
N - .~ Accordingly, B must decrease the adjusted basis afraph (h)(5)(i) of this section, for purposes of
W'th'_n the meaning .Of paragraph (b)(l_O) of thISany asset acquired from C by $90,000 at thesection 197, D is treated as if P owns two assets.
section. The franchise does not qualify for theyoounqing of the third year of the agreement in theD's proportionate share of P's adjusted basis in
exc_It;Js(ljon relatllng to self-creat((ejd mtanglbLesdde- anner provided by § 1.1060-1T(f)(3)(i). To theone asset is $1,000, which continues to be amor-
scribed in section 197(c)(2) an paragrap ( .)(2 tent that any decrease is allocated to an amortitized over the 10 years remaining in the original
of this section because the franchise is descrlbe&ﬁle section 197 intangible, B must reduce thel5-year amortization period. For the other asset,
in section 1?7rgd)(f1)(':)ﬁ' In addltl_on, ber(]:ause t.h‘.aamount of its deduction for amortization underD’s proportionate share of P’s adjusted basis is
zggugfltlgg ?ntter?as:air;lc alls?reclgre]Sgtrmgjstings?sccgilsééection 197 accordingly. $600 (the amount of the basis increase under
Example 9. Loss disallowance rules involvingsection 743 as a result of the section 754 election),

bstantial tion th f, the fi hi t A o : A
s porey era e farcise a1, DTS 5 L, B e e S
: botreated as a single taxpayer for purposes dpeginning January 2003. With respect to B and C,

franchise is an amortizable section 197 intangible; ) ! . - , L : g :
the basis of which must be recovered ovger Jaragraph (g)(1)(iv) of this section. In a singleP’s remaining $2,000 adjusted basis in the intan-
15-year period. However, the amounts to be paiHansaC“O”v X and Y acquired from Z all of the gible continues to be amortized over the 10 years

by G computed as a percentage of gross sales a(?éset? chISt?]d l;y Zin attnttvdelor ?usiness(.j )Z( hag;rnggning in the original 15-year amortization
- i - erated this business at two locations, and X an .
not subject o the provisions of section 197 by\o(peach desired to acquire the assets used by Z at Example 13. Payment to a retiring partner by
rﬁasl%n ..Offfﬁcnon t_197(f)(4)(C) and paragraph \ "ot the locations. Three years after the acquisPartnership with a section 754 electioti) The
(b)(LO)() of this section. o tion, X sold all of the assets, including amortizablefacts are the same as Example 11 except that a
Example 7. Acquisition and amortization ofection 197 intangibles, to an unrelated purchas@ection 754 election is in effect for 2003 and,
COVGDQPI n(;t tto (;:ompgte(_l) ASf PaftCOfB thed ata loss of $120,000. instead of D acquiring As interest in P, A retires
acquisiuon or a trage or business irom €, b an " ; rom P. A, B, and C are not related to each other
enter into an agreement containing a covenant n(ﬂt >Eg)fﬁl)iic?gfepli(rpiggsYo?r?hérﬁitsid ;:aﬁovf,;?ﬁvithin the meaning of paragraph (h)(6) of this
to compete. Under this agreement, C agrees that rﬁles of section 197(f)(1) and paragraph (g)(1) ofS€ction. A receives a payment under section 736
will not compete with the business acquired by Byt " o0 may not recognize its loss on thd®m P of $1,600, all of which is in exchange for
within ‘a prescribed geographical territory for a_ /=" o S ection 197 intangiblesAs interest in the intangible asset owned by P.
pen_od of t_hree years after the date on which th nder paragraph (g)(1)(iv) of this section, X must. (i) Pursuant to paragraph (h)(5)(i) of this sec-
business is sold to B. In exchange for this W % hicaliowed loss under section 197, anion, because of the section 734 adjustment, P is
agreement,l_aagrees to pay C $90,000 per year @mmay not increase its adjusted basis in' itdreated as having two amortizable section 197
each year in the term of the agreement. The o ., cection 197 intangibles by the amouritangibles, one with a basis of $3,000 and a

agreement further provides that, in the event of %f the realized loss of X that is disallowed. X remaining amortization period of 10 years and the

breach by C of his obligations under the agreeglust amortize the disallowed loss over the remainother with a basis of $600 and a new amortization

mgﬂitﬁg Banr;ag/f ttﬁermr;g;ﬁe;?se dﬁgr?ﬁgggaerce:s er of the amortization period for the amortizablePeriod of 15 years. )
pursue any other legal or equitable emediesection 197 intangibles it sold. Accordingly, X Example 14. Termination of partnership under

available under applicable law. Assume that thgust amortize the disallowed loss at the rate ofection 708(b)(1)(B)(i)) A and B are partners with

(i) The franchise is a section 197 intangible

10,000 per year (or $833 per month) for each ofdual shares in the capital and profits of general
i s £ C e o e o T a5 ey 7 o s 1 an o
the covenant and that the present fair market value Example 10. Disposition of retained intangiblesSeCtion 197 intangible, which P had acquired on

January 1, 1994. On January 1, 1999, the asset

of B's rights under the agreement is $225,000. Th&Y related person(i) The facts are the same as in i :
aggregate consideration paid for all assets acquirdgkample 9 except that 10 years after the vaUlSl-h? gsao f%rnTﬁgr %ta;/:l IuAeSc;f"gS 1h?§ :nrlidreapl;?tsr:;;%ig
in the transaction other than the covenant exceedin of the assets by X and Y and seven years ‘oo "= b o'is unrelated to A, for $50
the sum of the amount of Class | assets and th@fter the sale of the assets by X, Y sells all of thé t the time of the sale. the basis of each of A and
aggregate fair market value of all Class Il andssets acquired from Z, including amoruzabl% in their respective p’)artnership interests is $25
Class lll assets and all Class IV assets other thagfction 197 intangibles, to an unrelated purchaser. (i) The sale causes a termination of P under
the covenant. (i) Upon the sale of assets by Y, X may gection 708(b)(1)(B). Under section 708, the trans-
(i) Because the covenant is acquired in arfécognize a loss equal to the unamortized 10S$,.ion s treated as if P transfers its sole asset to a
applicable asset acquisition (within the meaning oftccordingly, pursuant to paragraph (9)(1)(\V) of e\ nartnership in exchange for the assumption of
section 1060(c)), the basis of B in the covenanthis section, X may recognize a loss in the amoungq iapilities and the receipt of all of the interests
cannot exceed its fair market value. See § 1.10602f $50,000, the amount obtained by reducing the, the new partnership. Immediately thereafter, P
1T(e)(1). Under section 197(f)(3) and paragraphd0ss on the sale of the assets at the end of thg yeateq as if it is liquidated, with B and C each
(N(3)(i) and (4) of this section, the adjusted basigthird year ($120,000) by the amount of amortizayecejying their proportionate share of the interests
of B in the agreement, determined as of the datéon allowed for the fourth through the tenth years;, o hew partnership. The contribution by P of
on which the agreement is entered into, is($70,000). its asset to the new partnership is governed by
$225,000. B's deduction for amortization with Example 11. Acquisition of an interest in part-section 721, and the liquidating distributions by P
respect to the amounts to be paid under theership with no section 754 electiofi) A, B, and  of the interests in the new partnership are gov-
agreement is $1,250 per month, or $15,000 pe€C each contribute $1,500 for equal shares irrned by section 731. However, C does not realize
year, for each year in the 15-year period beginningieneral partnership P. On January 1, 1998, B special basis adjustment under section 743 with
on the date on which the agreement is enteredcquires as its sole asset an amortizable sectigBspect to the amortizable section 197 intangible
into. The excess of the amounts payable pursuad97 intangible for $4,500. P still holds the intan-ynless P had a section 754 election in effect for its
to the agreement over the amount allocated to thgible on January 1, 2003, at which time thetaxable year in which the deemed transfer of the
covenant under § 1.1060-1T(e)(1), or $45,000, imtangible has an adjusted basis to P of $3,00(sset to the new partnership occurred.
allocated to Class V assets. and A, B, and C each have an adjusted basis of (iii) Under section 197, if P had a section 754

Example 8. Breach of covenant not to compet&1,000 in their partnership interests. D (who is noflection in effect for its taxable year in which the
subsequent to acquisitioni) The facts are the related to A) acquires As interest in P for $1,600.deemed transfer of the asset to the new partnership
same as inExample 7 except that at the end of NO section 754 election is in effect for 2003. occurred, C is treated as if the new partnership
the second year of the agreement, C breaches the(ii) Pursuant to paragraph (h)(5)(i) of this sec-had acquired two assets from P immediately
agreement by competing against B. B and C enteion, there is no change in the basis or amortizapreceding its termination. Even though the ad-
into a settlement of all claims arising under thetion of the intangible and D merely steps into thejusted basis of the new partnership in the two
agreement and the subsequent breach by C Ishoes of A with respect to the intangible. D'sassets is determined solely under section 723,
agreeing that B is not obligated to pay C the finalproportionate share of P’s adjusted basis in théecause the transfer of assets is a transaction
installment of $90,000. intangible is $1,000, which continues to be amordescribed in section 721, the application of sec-
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tions 743(b) and 754 to P immediately before itsunder paragraph (h)(6) of this section, held B’s (ii) If the gain recognition election had not been
termination causes P to be treated as if it held twone-half interest in the intangible during themade, S would have taxable income of $30,000
assets, for purposes of section 197, at this timeransition period. Pursuant to paragraph (h)(10) ofor 1997 and a tax liability of $4,500. As the
B's and C's proportionate share of the newthis section, these rules apply to B’s transfer of itgesult of the election, S must pay a total tax
partnership’s adjusted basis is $25 each in onene-half interest to P even though the nonrecogniiability for the year of $17,500 (35 percent of
asset, which continues to be amortized over the 1flon transfer rule under paragraph (g)(2)(i) of this$50,000), consisting of the sum of its regular tax
years remaining in the original 15-year amortiza-section would have permitted P to step into B'sliability of $4,500 and the additional amount of
tion period. For the other asset, C's proportionateshoes with respect to B’'s otherwise amortizables13,000 pursuant to section 197(f)(9)(B).
share of the new partnership’s adjusted basis iBasis. Therefore, P’s entire basis in the intangible (iii) Pursuant to paragraph (h)(9)(v)(A) of this
$25 (the amount of the basis increase resultings nonamortizable. section, S determines the amount of its net
from the application of section 743 to the sale or Example 17. Acquisition of partnership interestoperating loss deduction in subsequent years with-
exchange by A of the interest in P), which isfollowing formation of partnership(i) The facts out regard to the gain recognized on the sale of
amortized over a new 15-year period beginning irare the same as in Example 16 except that, ithe section 197 intangible to B. Accordingly, the
January 1999. 1996, A formed P with an affiliate and contributed entire $20,000 net operating loss deduction that

(iv) If P did not have a section 754 election inthe intangible to the partnership and except thatvould have been available in 1997 but for the
effect for its taxable year in which the sale of thethereafter, in an unrelated transaction, B purchasemin recognition election may be used in 1998,
partnership interest by A to C occurred, thea 50 percent interest in P. P has a section 75dubject to the limitations of section 172.
adjusted basis of the new partnership in theslection in effect. (iv) B has a basis of $75,000 in the section 197
amortizable section 197 intangible is determined (ii) For the reasons set forth iExample 14ii), intangibles acquired from S. As the result of the
solely under section 723, because the transfer isB is treated as if P owns two assets. B’sgain recognition election by S, B may amortize
transaction described in section 721, and P dogwoportionate share of P’s adjusted basis in on&50,000 of its basis under section 197. The
not have a basis increase in its section 193sset is the same as A's proportionate share of Piemaining basis may not be amortized by B.
intangible. Under section 197(f)(2) and paragrapladjusted basis in that asset, which is not amortiz- Example 21. Section 338 electidf) P corpora-
(9)(2) of this section, the new partnership contin-able under section 197. For the other asset, B'Son makes a qualified stock purchase of the stock
ues to amortize the amortizable section 197 intanproportionate share of the remaining adjusted basisf T corporation from two shareholders in July
gible over the 10 years remaining in the originalof P is amortized over a new 15-year period. 1997, and a section 338 election is made by P.
15-year amortization period. No additional amorti- Example 18. Acquisition by related corporationOne of the selling shareholders is an individual
zation is allowable with respect to this asset undein nonrecognition transactian(i) The facts are the who owns 25 percent of the total value of the
section 197. same asExample 16 except that P is a corpora- stock of each of the T and P corporation. No other

Example 15. Disguised sale to partnershiy tion. shareholder of either T or P owns stock in both of
Assume that E and F are individuals who are (ii) P has a transferred basis in the intangiblehese corporations, and no other shareholder is
unrelated to each other within the meaning ofrom A and B under section 362. Pursuant torelated to any other shareholder of either corpora-
paragraph (h)(6) of this section. E has beemaragraph (h)(10) of this section, the applicatiortion.
engaged in the active conduct of a trade onf the nonrecognition transfer rule under paragraph (ii) Old target and new target (as these terms
business as a sole proprietor since 1990. E and (§)(2)(i) and the anti-churning rules of paragraphare defined in § 1.338-1(c)(13)) are members of a
form EF Partnership. E transfers all of the asset¢h)(1)(i) of this section to the facts of this controlled group of corporations under section
of the business, having a fair market value ofExample 18is the same as ifExample 16 Thus, 267(b)(3), as modified by section 197(f)(9)(C)(i),
$100x, to EF, and F transfers $40x of cash to EFP’s entire basis in the intangible is nonamortizableand any section 197 intangible held by old target
E receives a 60 percent interest in EF and the Example 19. Acquisition from corporation re- at any time during the transition period is not an
$40x of cash contributed by F, and F receives a 4fated to purchaser through remote indirect interestamortizable section 197 intangible in the hands of
percent interest in EF, under circumstances iffi) X, Y, and Z are each corporations that havenew target. However, a gain recognition election
which the transfer by E is treated as a sale obnly one class of issued and outstanding stock. xinder paragraph (h)(9)(i) of this section may be
property to EF under § 1.707-3(b). owns 25 percent of the stock of Y and Y owns 25made with respect to this transaction.

(i) Under § 1.707-3(a)(1), the transaction ispercent of the outstanding stock of Z. No other . . . .
treated as if E had sold to EF a 40 percent interesthareholder of any of these corporations is related (I) Effective dates This section is
in each asset for $40x and contributed the remairto any other shareholder or to any of the corporaapplicable on the date final regulations
ing 60 percent interest in each asset to EF itions. On June 30, 1997, X purchases from Zgre published in the Federal Register,
exchange solely for an interest in EF. Because Eection 197 intangibles that Z owned during th = ;
and EF are related persons within the meaning dfansition period (as defined in paragraph (h)(3) oepxcept thfit § 1.197-2(c)(13) (excepjuon
paragraph (h)(6) of this section, no portion of anythis section). from SeCt'Q” 197 for _separately acqu'r_ed
transferred section 197 intangible that E held (i) Pursuant to paragraph (h)(6)(iii)(B) of this fights of fixed duration or amount) is
during the transition period (as defined in parasection, the beneficial ownership interest of X in Zapplicable August 11, 1993 (or July 26,
graph (h)(3) of this section) is an amortizableis 6.25 percent, determined by treating X as if it1991, if a valid retroactive election has
section 197 intangible pursuant to paragraph (h)(1gwned a proportionate (25 percent) interest in th
of this section. Section 197(f)(9)(E) and paragraplstock of Zpthgt is actuall(y ovEned by) Y. Thus, even(been made under § 1‘197_1T)'
(h)(5) of this section do not apply to any portionthough X is related to Y and Y is related to Z, X
of the section 197 intangible in the hands of EFand Z are not considered to be related for Margaret Milner Richardson,
because the basis of EF in these assets was nairposes of the anti-churning rules of section 197. Commissioner of Internal Revenue.
increased under any of sections 732, 734, or 743. Example 20. Gain recognition electiorfi) B

Example 16. Acquisition by related person inowns 25 percent of the stock of S, a corporatior(Filed by the Office of the Federal Register on
nonrecognition transaction (i) A owns a that uses the calendar year as its taxable year. Nisnuary 9, 1997, 2:53 p.m., and published in the
nonamortizable intangible that A acquired in 19900ther shareholder of B or S is related to eactisue of the Federal Register for January 16, 1997,
In 1997, A sells a one-half interest in the intan-other. S is not a member of a controlled group 062 F.R. 2336)
gible to B for cash. Immediately after the sale, Acorporations within the meaning of section
and B, who are unrelated to each other, formi563(a). S has section 197 intangibles that it . .
partnership P as equal partners. A and B eacbwned during the transition period and was not-oundations Status of Certain
contribute their one-half interest in the intangiblepermitted to amortize or depreciate under an@rganizations
to P. other provision of the Code. S had a basis of

(i) P has a transferred basis in the intangible$25,000 in the intangibles. In 1997, S sells thesénnouncement 97-27
from A and B under section 723. The nonrecogniintangibles to B for $75,000. S recognizes a gain . L
tion transfer rule under paragraph (g)(2)(i) of thisof $50,000 on the sale and has no other items of .The foIIowm_g organizations have
section applies to As transfer of its one-halfincome, deduction, gain, or loss for the yearfailed to establish or have been unable
interest in the intangible to P, and consequently Bxcept that S also has a net operating loss do maintain their status as public chari-
steps into S’s shoes wiéh brespect hto A’sﬁZO,OOOI f[jom prior years that it would otherwiseties or as operating foundations. Accord-
nonamortizable transferre asis. The antibe entitled to use in 1997 pursuant to sectio -
churning rules of paragraph (h)(1)(i) of this sec-172(b). As part of the transacti%n with B, S agreegngly' gr,antors and Conmbum,rs may,nOt’
tion apply to B's transfer of its one-half interest into make the gain recognition election pursuant t@fter this date, rely on previous rulings
the intangible to P, because A, who is related to Rection 197(f)(9)(B). or designations in the Cumulative List
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of Organizations (Publication 78), or onlmperial Homes Inc., Los Angeles, CA

the presumption arising from the filing Interracial Family & Social Alliance Of

of notices under section 508(b) of the DFW, Dallas, TX

Code. This listing doesot indicate that Isleta Club of Albuquerque, Inc.,

the organizations have lost their status Albuquerque, NM

as organizations described in sectiohX L Community Improvement

501(c)(3), eligible to receive deductible Association, Oklahoma City, OK

contributions. Jackson Area Quality Initiative Inc.,
Former Public Charities The follow- Jackson, Ml

ing organizations (which have beerKeller Project Graduation Inc., Keller,

treated as organizations that are not TX

private foundations described in sectiorKeresztmama Foundation, Inc., New

509(a) of the Code) are now classified York, NY

as private foundations:

Action Arts, Inc., Pasadena, CA

Alleluia, San Antonio, TX

Americans Back in Charge Foundation,

MA
Latinas for Empowerment and

Washington, DC NY
Bellaire Club Inc., Bellaire, TX Latvian Renaissance Association, Inc.,
Bible Stories for the Children of the Darien, CT

World, Inc., Longmont, CO
Biblical Studies Association Inc.,
Mableton, GA
Black Police Officers Selection
Committee, Inc., Houston, TX

CT
Leadership South, Davidson, NC
Magi Foundation, Houston, TX
Maine Masonic Foundation, Portland,

Capitol Hill Artists Association, Inc., ME
Northglenn, CO Major County Senior Citizens, Inc.,
Car Clay Corporation, El Paso, TX Fairview, OK

Caring About People, Inc., Boulder, CO Maranatha Ministries, Birmingham, AL
Caring for Children Foundation of Margaret Bowers Scholarship Fund,

Texas, Inc., Dallas, TX Richmond, TX

Center for a New Direction II’IC., Ann Mark Travis Ministries’ |nc_’ Corpus
Arbor, MI _ Christi, TX

Central Arizona Refugee Ecumenical  Narrow Door Ministries Inc., Wichita,
Services, Phoenix, AZ KS

Central New Mexico Crimestoppers,
Edgewood, NM

Change This World, Austin, TX

Charlotte Edwards Center, Inc., La
Porte, TX

Childbirth Connection, Austin, TX

Children Benefit Foundation, Inc., Mesa,
AZ

Dallas Repertoire Ballet, Dallas, TX

Denvers First Step, Denver, CO

Earthwide Education Center, Inc.,

National Church Residences of
Lawrence Park, PA, Columbus, OH
North Fort Worth Community Arts
Center Incorporated, Fort Worth, TX
Northside Plaza Inc., Houston, TX
Oakland Exploratory Childrens
Museum, Richmond, CA
OBPC,Inc., Denver, CO
Oceanic Foundation, Boulder, CO
Ocoee Kids Incorporated, Ocoee, FL
Oil of Gladness Outreach Ministries,

Camden, NY
East Harlem Community Land Tr Ltd., _[NC., Rupert, WV~ -
New York, NY Oklahoma Dare Officers Association

Elmore County Education Foundation, _ Foundation, Edmond, OK
Inc., Wetumpka, AL OkIahoma_leestock Ir_1dustry
Four Winds Resource Conservation and _ Foundation, Inc., Stillwater, OK
Development Area Inc., Quanah, TX Oklahoma State Hemophilia
Funston Elementary Parent-Teachers Association, Tulsa, OK
Organization, Wichita, KS Old Sixth Ward Neighborhood
Hands United in Good Spirit Inc., Association, Houston, TX
Miami, FL Old Town Music Hall Inc., El Segundo,
Harmony Alliance Inc., Phoenix, AZ CA
Hugs Inc., Oklahoma City, OK Olney Midget & Teen League Inc.,
Humanitarian Air Transport Services, Philadelphia, PA
Inc., Sarasota, FL One Step Forward A Transitional Home
Human Pursuits the Western Humanities for Battered Women and Children,
Concern, Salt Lake City, UT Los Angeles, CA
IAHA Foundation, Austin, TX Open Circle, Inc., Santa Fe, NM
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Law School Foundation, Inc., Southport,

Open Door Food Pantry Inc., Mt.
Jackson, VA

Opera Theater Corvallis Inc., Corvallis,
OR

Opportunity Skyway Inc., College Park,
MD

Pacific Communications Inc., Potomac,
MD

Pack Productions, Inc., Brooklyn, NY

Palo Duro Legal Aid, Lubbock, TX

P AL Sinc., Stockton, CA

Pineywoods Animal Shelter Inc.,
Crockett, TX

Lallement Memorial Committee, Boston,Positive I.D. Incorporated, Olney, MD

Pride Production Inc., Pine Bluff, AR
Reality, Inc., Kingman, KS

Economic Development, Inc., Albany, Reality Theatre, Columbus, OH

San Antonio Local Organizing
Committee, San Antonio, TX

San Antonio Riders Foundation, San
Antonio, TX

San Benito Literacy Center Inc., San
Benito, TX

Sangre De Cristo Independent Living
Center A Non-profit Corporation,
Pueblo, CO

San Tan Historical Society, Inc., Queen
Creek, AZ

School Childrens Assistance Fund,
Canyon, TX

Sharon Affordable Housing, Inc.,
Sharon, CT

Silver Street Assistance Program,
Houston, TX

Smiles Against Cancer Corporation,
Humble, TX

Songmakers Almanac, Boulder, CO

Texas Early Education Heritage Society,
Houston, TX

Texas Enterprise for Housing
Development, Inc., Pharr, TX

Texas Foundation for Educational
Options, Lewisville, TX

Texas Native American Indian
Association, Fort Worth, TX

Texas Public Sculpture Fund, Denton,
TX

Texas Table Tennis Association,
Houston, TX

Texas Tissue Network, Inc., El Paso, TX

Upshur County Crimestoppers, Inc.,
Gilmer, TX

Valley Voice Youth Choir, Kent, WA

Villa Encantada, Inc., Albuquerque, NM

Wilderness Covenant Incorporated,
Tucson, AZ

Wilderness Heritage Society, Inc.,
Georgetown, TX

Wildlife Museum, Inc., Fort Worth, TX

William Owens Ministry, Inc., Tulsa,
OK
If an organization listed above sub-

mits information that warrants the re-

newal of its classification as a public



charity or as a private operating foundain violation of section 10.51(b). The returns in violation of section 10.22(a);

tion, the Internal Revenue Service willpractitioner asserted that he was entitlednd giving false information to the Trea-
issue a ruling or determination letterto place good faith reliance on hissury Department in violation of section

with the revised classification as toclient’s information. However, the prac-10.51(b). The practitioner responded that
foundation status. Grantors and contitioner could not cite any authoritativeit would be unfair to hold him respon-

tributors may thereafter rely upon suchexception to the general rule that comsible for the actions of the employee,
ruling or determination letter as pro-muting expenses are not deductiblewho had disregarded the office policy of
vided in section 1.509(a)-7 of theConsequently, the Director consideredbtaining substantiation for business
Income Tax Regulations. It is notthe practitioner to be in violation of trips.

the practice of the Service to announcsection 10.51(b). In consideration of the practitioner’s

such revised classification of foundation Contemptuous conduct. The practi- office policy, and in the absence of a
status in the Internal Revenue Bulletintioner called an IRS revenue officer tOhistory of inaccurate returnS, the Direc-

discuss his client's case. The revenugyr was satisfied that the practitioner had

Scenarios of Disciplinary Actions officer, after listening to the practition- not knowingly submitted false informa-
From the Office of Director of er's comments, stated that the cliention, Therefore, the Director resolved in
Practice could still expect enforcement action.the practitioner’s favor any question

Whereupon, the practitioner said, “Howwith regard to a violation of section
about my coming down there and jerk-10.51(b). However, the practitioner, as
Sing you around for a while?” He addedthe person who signed the tax return,

- - - he “would not mind kicking down the could not disclaim responsibility for the
Practice. The scenarios are intended f » - - P ity
oor.” The revenue officer terminatedtax return's accuracy. The Director con-

inform tax practitioners of the types of e ; : ; .C L
b yb the call and notified IRS’ Inspection sidered the practitioner to be in violation

Zgﬂ\é'rt,y ut:l](?érmTa:garsis;UItljlg g'r‘:’r(::g::?agr_Service. Later in the day, the practitionof section 10.22(a) for failing to exer-
y Uep = er called back to apologize. cise due diligence.
cular No. 230, Regulations Governing

the Practice of Attorneys, Certified Pub- 1ne Director contacted the practition-  Knowledge of client's mistake. The
lic Accountants, Enroiled Agents, En-&f With rega.rd to possible violations ofclient completed the practitioner’s tax
rolled Actuaries, and Appraisers BeforeCircular 230: attempting to influence anretumn preparation questionnaire, indicat-
the Internal Revenue Service (a republilRS employee’s official action by use Ofing that he was separated from his
cation of 31 C.F.R. Part 10). Becausé (hreat, a violation of section 10.51(f);spouse. In reviewing the questionnaire,
disciplinary matters are resolved on theénd contemptuous conduct consisting ohe practitioner asked the client whether
basis of their particular facts and cir-2PUSIVe language, a violation of sectiothe was “legally separated.” The client
cumstances, these scenarios do not con2-21(). [n response, the practitionefeplied that he was. The practitioner
stitute precedent in any matter befordered little in the way of explanation, prepared the client's Form 1040, listing
the Director. stating that he had simply lost histhe client's filing status as single.

Comments conceming the scenariol€MPer _ Later, the practitioner learned that
should be sent to: Office of Director of 1he Director determined that thegihough the client and the client's
Practice, C:AP:P, Internal Revenue SerPractitioner's statements constituted congpoyse had come to terms on a separa-
vice, 1111 Constitution Ave., NW, Wash- temptuous conduct in violation of sec-jon agreement, the agreement had not
ington, DC 20224. tion 10.51(j). Since this was the onlypeen incorporated into a decree of di-

False statements. The practitioner Such instance involving the practitionefyorce or separate maintenance. The
was engaged by a physician to prepar® many years of IRS practice, and inpractitioner, knowing that the client had
the physician’s individual income taxView of the quick apology, the Director geclined to file an amended tax return in
return. When the physician delivered higletermined that a reprimand, with ag prior year, did not inform the client of
records, he commented to the practitiowarning as to future conduct, was thene mistake.
ner that he hoped he could take &PPropriate sanction. The Director informed the practitioner
substantial deduction for using his car in Due Diligence.The practitioner's em- ot his conduct raised a question re-
his practice. The practitioner did not askPloyees completed clients’ tax returnsgarging violation of section 10.21 of
for further substantiation and, on the tavhich the practitioner reviewed andgcjrcylar 230, which requires a practition-
return submitted to the IRS, deductedsigned as the preparer. In completing & who knows that his client has not
various automobile expenses: deprecigslient’s individual income tax retum, complied with the Federal revenue laws
tion, insurance, maintenance, gas, an@ne of the employees accepted the clisy has made an error in, or omission
oil. When the tax return was auditedent’s characterization of several trips a%rom, a tax return or document to advise
the physician explained to the IRS audibusiness trips. The employee made Nhe client of such noncompliance, error,
tor that he considered his car to be usetiirther inquiry and did not request sub-; gmission. The practitioner’s assump-
in his practice because he drove istantiation. In fact, no business purpos§gn that the client would not file an
between his home and office. for the trips could be substantiated. The,mended tax return did not relieve the

Thereafter, the Director called thepractitioner reviewed and signed the @hractitioner of his duty to advise the
practitioner’s attention to possible viola-return. client of errors. The practitioner’s con-
tions of Circular 230: lack of due dili- The Director contacted the practition-duct violated section 10.21, the Director
gence in preparing tax returns in viola-er, stating that the practitioner may haveound.
tion of section 10.22(a); and giving falseviolated the regulations in Circular 230:
information to the Treasury Departmentack of due diligence in preparing tax

The following scenarios are compos
ites of matters that have come to th
attention of the Office of Director of
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Announcement of the Disbarment, Suspension, or Consent to Voluntary
Suspension of Attorneys, Certified Public Accountants, Enrolled Agents and
Enrolled Actuaries From Practice Before the Internal Revenue Service

Under 31 Code of Federal Regulaenue Service matter from directly oraccountant, enrolled agent or enrolled
tions, Part 10, an attorney, certified pubindirectly employing, accepting assis-actuary, and date or period of suspen-
lic accountant, enrolled agent or enrolledance from, being employed by or sharsion. This announcement will appear in
actuary, in order to avoid the institutioning fees with, any practitioner disbarredthe weekly Bulletin at the earliest practi-
or conclusion of a proceeding for hisor suspended from practice before theable date after such action and will
disbarment or suspension from practicénternal Revenue Service. continue to appear in the weekly Bulle-
before the Internal Revenue Service, To enable attorneys, certified publictins for five successive weeks or for as
may offer his consent to suspensioraccountants, enrolled agents and emmany weeks as is practicable for each
from such practice. The Director ofrolled actuaries to identify practitionersattorney, certified public accountant, en-
Practice, in his discretion, may suspendinder consent suspension from practiceolled agent or enrolled actuary so sus-
an attorney, certified public accountantbefore the Internal Revenue Service, thpended and will be consolidated and

enrolled agent or enrolled actuary inDirector of Practice will announce in thepublished in the Cumulative Bulletin.
accordance with the consent offeredinternal Revenue Bulletin the names and The following individuals have been
Attorneys, certified public accoun- addresses of practitioners who havelaced under consent suspension from

tants, enrolled agents and enrolled actbeen suspended from such practice, thefractice before the Internal

Revenue

aries are prohibited in any Internal Rev-designation as attorney, certified publicService:

Name Address Designation Date of Suspension

Vlymen, Neal Van San Diego, CA CPA Indefinite from November 1, 1996
Lombardi, Theresa Livonia, Ml CPA November 1, 1996 to October 31, 1998
Orfall, Warren Hood River, OR CPA November 1, 1996 to June 30, 1997
Oberman, Joseph Highland Park, IL CPA December 1, 1996 to August 31, 1997
Gazzola, Frank N. Mankato, MN CPA December 1, 1996 to November 30, 1997
Tumminello, Anthony G. St. Louis, MO Attorney December 17, 1996 to June 16, 1997
Heffelfinger, Harry N. Buffalo Grove, IL CPA December 20, 1996 to June 19, 1998
Zintl Jr., Ernst J. Newport, MN CPA December 23, 1996 to December 22, 1997
Alms, William R. Lake Forest, CA CPA January 1, 1997 to March 31, 1997
Smith, Arthur L. Athens, GA CPA January 1, 1997 to December 31, 1997
DeGroote Sr., Kevin J. Mesa, AZ CPA January 1, 1997 to October 31, 1997
Oliveri, Robert Bensalem, PA CPA January 1, 1997 to December 31, 1997
Davies, Preston S. Deerfield, IL CPA January 15, 1997 to December 14, 1997
Elbert, David L. Franktown, CO CPA Indefinite from January 21, 1997

Smith Jr., Phillip M. Long Beach, CA Attorney February 1, 1997 to March 31, 1997
Pennington, Richard A. Vandergrift, PA CPA February 1, 1997 to January 31, 2000
Tameron, Joseph A. Chandler, AZ CPA February 1, 1997 to September 30, 1998
Kalb, Mary C. Kearny, NE CPA February 1, 1997 to March 31, 1997
Pritchard, John J. San Diego, CA Enrolled Agent February 1, 1997 to March 31, 1997
Garrett, Richard Torrance, GA Enrolled Agent March 1, 1997 to May 30, 1997

Englert, Larry R. Eaton, OH CPA April 1, 1997 to May 30, 1997
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Definition of Terms

Revenue rulings and revenue procedureis modified because it corrects a pubmore than restate the substance of a
(hereinafter referred to as “rulings”) lished position. (Compare witamplified prior ruling, a combination of terms is
that have an effect on previous rulingsand clarified, above). used. For examplenodified and super-
use the following defined terms to de- Obsoleteddescribes a previously pub-seded describes a situation where the
scribe the effect: lished ruling that is not considered desubstance of a previously published rul-
Amplified describes a situation whereterminative with respect to future trans{ng s being changed in part and is
no change is being made in a priomctions. This term is most commonlycontinued without change in part and it
_publlshed position, but the prior pogltlpnused_ in a rylmg that lists previouslyis desired to restate the valid portion of
is being exten_ded_to apply to a varlatl_orpubllshed rulings that are obsoleteq beme previously published ruling in a new
of the fact situation set forth therein.cause of changes in law or regulaﬂonsru"ng that is self contained. In this case
Thus, if an earlier ruling held that aA ruling may also be obsoleted becaUS@ne iousl ; T g
e . , ; previously published ruling is first
principle applied to A, and the newthe substance has been included in rég\: odified and then. as modified is su-
ruling holds that the same principle alsdations subsequently adopted. ' '
applies to B, the earlier ruling is ampli- Revoked describes situations Whereperseded. ] S .
fied. (Compare withmodified below). the position in the previously published Supplementeds used in situations in
Clarified is used in those instancesruling is not correct and the correctwhich a list, such as a list of the names
where the language in a prior ruling isposition is being stated in the newof countries, is published in a ruling and
being made clear because the languagaling. that list is expanded by adding further
has caused, or may cause, some confu- Supersededdescribes a situation hames in subsequent rulings. After the
sion. It is not used where a position in avhere the new ruling does nothing moredriginal ruling has been supplemented
prior ruling is being changed. than restate the substance and situatigi¢veral times, a new ruling may be
Distinguished describes a situation of a previously published ruling (or Published that includes the list in the
where a ruling mentions a previouslyrulings). Thus, the term is used tooriginal ruling and the additions, and
published ruling and points out an estepublish under the 1986 Code andupersedes all prior rulings in the series.
sential difference between them. regulations the same position published Suspendeds used in rare situations to
Modified is used where the substancainder the 1939 Code and regulationsshow that the previous published rulings
of a previously published position isThe term is also used when it is desiredvill not be applied pending some future
being changed. Thus, if a prior rulingto republish in a single ruling a series ofaction such as the issuance of new or
held that a principle applied to A but notsituations, names, etc., that were previamended regulations, the outcome of
to B, and the new ruling holds that itously published over a period of time incases in litigation, or the outcome of a
applies to both A and B, the prior ruling separate rulings. If the new ruling doesService study.

Abbreviations E.O—Executive Order. PHC—Personal Holding Company.

. o ) ER—Employer. PO—Possession of the U.S.
The following abbreviations in current use and

formerly used will appear in material published in ERISA—Employee Retirement Income Security Act. PR—Partner.

the Bulletin. EX—Executor. PRS—Partnership.

A—Individual. F—Fiduciary. PTE—Prohibited Transaction Exemption.
Acg—Acquiescence. FC—Foreign Country. Pub. L—Public Law.

B—Individual. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
BE—Beneficiary. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK—Bank. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
B.T.A—Board of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedural Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel's Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOPR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. |.R.B—Internal Revenue Bulletin. T..LR—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation.M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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